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1:28 Decisions 

By Ethan Rittershaus, Esq., Elizabeth Hegner, Esq., Lauren Bussey, Esq., and  
Mary Donahue, Esq. 

 

P.W. v. J.K. 
94 Mass. App. Ct. 1115 (2019)  

18-P-176 
January 4, 2019 

 

Defendant appealed from orders entered pursuant to a G. L. c. 258E harassment 
prevention order.  The dispute that led to the issuance of the order was between two neighbors 
and related to the Defendant’s unsolicited communications with Plaintiff. Defendant had left 
numerous notes on Plaintiff’s property, hung a bag of chocolates allegedly to harm Plaintiff’s 
dog, removed boundary markers on Plaintiff’s property, and power washed a portion of 
Plaintiff’s garage.  

 
In issuing the harassment prevention order, the District Court relied on the hanging of the 

bag of chocolates, the displaced survey markers, and Defendant power washing the Plaintiff’s 
garage as the three qualifying acts necessary to issue an harassment prevention order.  

 
The Appeals Court first noted that in order to issue a harassment prevention order, the 

Court must find that the defendant committed harassment as defined in G. L. c 258E, § 1: “Three 
or more acts of willful and malicious conduct aimed at a specific person committed with the 
intent to cause fear, intimidation, abuse or damage to property and that does in fact cause fear, 
intimidation, abuse or damage to property.” Obrien v. Borowski, 461 Mass. 415, 419, 961 
N.E.2d 547 (2012). The intent component of the statutory requirement is further bifurcated into 
two separate layers: the acts of harassment must be willful and malicious; and they must be 
committed with the intent to cause fear, intimidation, abuse, or damage to property. Id. at 420. 

 
Additionally, in order for messages to qualify as harassment under G. L. c. 258E, they 

must first not be found to be constitutionally protected speech. Thus, messages must either be 
true threats or fighting words. Id. at 425. In the instant case, none of the text messages in the case 
involved what the Appeals Court deemed unprotected speech. Further, the messages in question 
were not included in the case record and were thus the Appeals Court was unable to determine 
their content.   

 
Regarding the incident where the survey markers were removed, there was no evidence 

that it was intended to cause or caused Plaintiff to fear physical harm, harm to property, or 
intimidation. At most, Plaintiff had testified to economic loss in the form of paying a surveyor to 
redo the property demarcation. See. C.E.R v. P.C., 1 Mass. App. Ct. 124, 126, 71 N.E.3d 915 
(2017) (holding that the evidence was not sufficient to support the conclusion that the 
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defendants’ conduct, although boorish and no doubt logistically and financially problematic for 
the plaintiff, constituted “harassment” within the meaning of G. L. c. 258E, § 1, where, at most, 
each defendant had committed two acts of harassment.).  

 
Regarding the power washing incident, the Appeals Court again found that there was no 

evidence that the act was intended to cause or caused the type of harm required. Plaintiff had 
testified that the act was passive aggressive. While that may have been the case, the actions fell 
well short of satisfying the statutory requirements. As a result, even if the Appeals Court 
assumed arguendo that the third act (hanging the bag of chocolates) was done with the requisite 
intent, that was only one incident and could not support the issuance of the order. 
Orders vacated. 
 

L.L. v. D.M.  
94 Mass. App. Ct. 1116 (2019)  

18-P-630 
January 7, 2019 

 

Defendant appealed an order issued by the District Court pursuant to G. L. c. 209A, after 
the restraining order was extended for one year and from the initial order issued against him at 
the ex parte hearing which took place approximately two weeks earlier.  

 
Plaintiff, and mother of R.L, who has a child (J.M.) with Defendant out of wedlock. The 

affidavit entered under the initial complaint stated that Defendant had just finished a year of 
incarceration for domestic violence against R.L. further this was the third such incident and 
Plaintiff was currently serving as foster parent to the child.  

 
In her affidavit, Plaintiff stated that Defendant had placed her in fear of physical harm 

due to previous receipt of threatening texts and unexpected visits to the home. Defendant had just 
finished being incarcerated for a one year period for abusing Plaintiff’s daughter. She added 
further that Defendant had a history of substance and abuse and violence. No further evidence 
was adduced regarding her fear.  

 
At the extension hearing, Plaintiff testified that Defendant had previously abused her 

daughter. Her last contact with Defendant had been in December 8, 2016 where he told her that 
daughter had been missing for two days.  

 
The Appeals Court first noted that at an extension hearing, the burden is on the plaintiff 

to demonstrate by a preponderance of the evidence that the extension of the order is warranted. 
Callahan v. Callahan, 85 Mass. App. Ct. 369, 372 (2014). Although “abuse” includes “placing 
another in fear of imminent serious physical harm,” G. L. c. 209A, § 1, “[g]eneralized 
apprehension” does not justify an order. Wooldridge v. Hickey, 45 Mass. App. Ct. 637, 639, 700 
N.E.2d 296 (1998). “The judge must focus on whether serious physical harm is imminent . . . .” 



Family Law Newsletter: Summer 2019 

Id. at 639. In the instant case, while the Appeals Court did not doubt that the Plaintiff was in fear, 
the evidence did not support a finding that she reasonably feared serious physical harm for 
herself. Additionally, the extension order could not be upheld on the basis of any threat the 
Defendant posed to Plaintiff’s grandson. This was the case because before issuing a restraining 
order against the minor child’s parent, a judge must consider the defendant’s relationship with 
the child, “apart from the plaintiff’s request that the defendant stay away from her.” 
Additionally, the order must have independent support. Smith v. Joyce, 421 Mass. 520, 523, 658 
N.E.2d 677 (1995). Finally, in any Court but for the Probate and Family Court, if the judge 
orders the Defendant to stay away from their own child for more than a 10 day period, the judge 
must make written findings to explain the reason for the order.” Guidelines for Judicial Practice: 
Abuse Prevention Proceedings § 6:00 (2011). No such findings existed.  

 
Order Vacated. 

 

C.C v. B.F 
94 Mass. App. Ct. 1116 (2019)  

18-P-680 
January 10, 2019 

 

Plaintiff appealed from an order of the District Court which extended for one year a 
harassment prevention order issued pursuant to G. L. c. 258E. On Appeal, Plaintiff argued that 
the judge abused his discretion in extending the order for one year, instead of the four year 
period to which the parties had agreed. 

 
The Appeals Court first noted that such orders are reviewed for an abuse of discretion. 

Crenshaw v. Macklin, 430 Mass. 633, 636, 722 N.E.2d 458 (2000). The question the judge had 
to answer was whether the plaintiff had demonstrated a reasonable continuing fear of 
harassment. The Appeals Court went on to note that the duration for which an order should be 
extended is also a matter of judicial discretion based upon a showing of continued need for the 
order. After such a need is demonstrated, the judge has the authority, “to extend the order for any 
additional time reasonably necessary to protect the plaintiff or to enter a permanent order.” G. L. 
c. 258E, §3. 

 
In her appeal, Plaintiff relied on the comments made by the judge at the January, 2018, 

extension hearing in addition to comments made at the January hearing the previous year. 
Plaintiff argued that these comments were indicia that the judge had a de facto policy of not 
extending orders for more than one year and that the judge did not understand that the statute 
authorized extensions of any length.  

 
The Appeals Court Disagreed, while at the January, 2017, hearing the judge did indicate 

that the statute did not permit permanent orders, the judge’s further comments reflected that he 
correctly understood that the parties’ agreement to extend the order was not dispositive. Contrary 
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to Lonergan-Gillen v. Gillen, 57 Mass. App. Ct. 746, 785 N.E.2d 1285 (2003), the judge’s 
statements were not an announcement of a categorical view of policy. Further, the judge’s 
rationale explained that he based his decision not to extend the order on his weighing of the 
evidence. The Appeals Court considered this further evidence that the judge was not enacting a 
de facto policy of only extending orders for one year. 
  

Order affirmed. 
 

 

M.C. v. C.M  
94 Mass. App. Ct. 1117 (2019)  

17-P-1368 
January 17, 2019 

 
Defendant appealed from an order issued by the Boston Municipal Court pursuant to G. 

L. c. 258E, entered June 28, 2017, and extended for one year a previously issued harassment 
prevention order.  

 
The Appeals Court first noted that they had not been furnished with a hearing transcript. 

Without that information, the Appeals Court had no basis to evaluate the evidence which yielded 
the hearing judge’s ruling. This made it impossible for Defendant to establish that there was 
insufficient basis to enter the order. Notwithstanding these defects, the Appeals Court went on to 
note that Defendant’s arguments were principally directed at the original issuance of the first 
H.P.O. issued on June 20, 2016. Because an appeal from an extension of an H.P.O. cannot raise 
any questions about the adequacy of the existing order, the appeal did not bring any legal 
question before the Appeals Court. See. Connolly v. Connolly, 400 Mass. 1002, 1003, 508 
N.E.2d 103 (1987). 

 
Order Affirmed. 

 

Miles v. Beusch, 
94 Mass. App. Ct. 1118 (2019)  

17-P-1511 
January 24, 2019 

 
Former Husband appealed from an amended judgment of divorce nisi dated August 30, 

2017 and a judgment of contempt dated July 5, 2017. On appeal, Husband argued that the 
amended judgment’s attribution of income to him in connection with child support, property 
division, award of sole legal and physical custody of the parties’ three children to the former 
Wife, and award of $100,000 in attorney’s fees to Wife.  
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The Appeals Court fist turned to Husband’s contentions regarding the attribution of 
income to him. At trial, the judge made the following findings: from May of 2006 to March of 
2009, Husband was an asset manager and equity analyst at Fidelity, earning approximately 
$600,000 per year ($250,000 of which was salary with the remainder in bonuses). In December 
of 2010, after being unemployed since March of 2009, the husband accepted a director of equity 
research position with Knight Capital), earning approximately $500,000 per year (comprised of a 
$200,000 base salary and bonuses). In August of 2013, after being laid off by Knight two months 
earlier, the husband accepted a senior equity analyst position with Baird Kailash earning a 
$125,000 base salary with potential bonuses up to 125% of his base salary). His total income in 
2014 was $179,560. In June of 2016, shortly before the end of trial, the husband was laid off 
from Baird. 

 
At trial, the judge found that income attribution in the instant case was warranted because 

Husband had, “not made reasonable efforts to earn an income commensurate with his education, 
skills, employment history, and prior earning level.” The judge found that Husband was capable 
of earning four hundred thousand dollars per year based upon his compensation history, 
outstanding credentials, and promising employability. Given his recent layoff, the judge 
attributed $250,000.00 of income while unemployed and ordered him to pay $1,029.00 per week 
in child support.  

 
On Appeal, Husband argued that the judge abused their discretion because he had 

recently been laid off and there was insufficient evidence of readily available positions at the 
attributed income level. The Appeals Court first noted that, “‘[i]n the proper circumstances, [a] 
judge is not limited to a party’s actual earnings but may . . . consider potential earning 
capacity.’” C.D.L. v. M.M.L., 72 Mass. App. Ct. 146, 152, 889 N.E.2d 63 (2008), quoting Heins 
v. Ledis, 422 Mass. 477, 485, 664 N.E.2d 10 (1996). Further, such attribution is within the 
judge’s discretion when a finding is made that, “a party is earning less than he or she could 
through reasonable efforts.” Ulin v. Polansky, 83 Mass. App. Ct. 303, 306, 983 N.E.2d 714 
(2013). However, the judge must also, “consider all relevant factors including without limitation 
the education, training,… past employment history of the party, and the availability of 
employment at the attributed income level.” Massachusetts Child Support Guidelines § I.E 
(2013) (Guidelines). 

 
In the instant case, the judge had credited the testimony of Wife’s vocational expert that 

Husband was an excellent candidate and that such jobs had a salary range from four-hundred to 
seven-hundred and fifty Thousand Dollars per year. However, absent from this expert testimony 
was that Husband was overqualified for his position at his most recent job. Moreover, Wife’s 
expert had admitted that there were no open positions at the salary range in question in Boston at 
the time of trial. As a result, while the Appeals Court discerned no error in the judge’s 
determinations that Husband was well qualified, the attribution number the judge arrived at was 
based upon the judge’s subsidiary findings that Husband was able to secure a salary of at least 
four-hundred thousand dollars per year. In the instant case, while the judge “was not required to 



Family Law Newsletter: Summer 2019 

point to a specific position or job opening,” C.D.L., 72 Mass. App. Ct. at 157, the evidence did 
not adequately demonstrate the availability of employment at the attributed income level. The 
Appeals Court remanded for further findings regarding whether Husband had made reasonable 
efforts, since his layoff, to secure employment commensurate with his experience. 

 
In challenging the property division, Husband argued that the judge improperly excluded 

the wife’s interest in her parent’s estate and life insurance policy, and failed to properly account 
for a portion of the marital funds which were advanced pendente lite. The Appeals Court first 
noted that, “In making an equitable division of the parties’ property, the judge had available for 
distribution ‘all or any part of the estate of the other.’” Heins, 422 Mass. at 483-484, quoting G. 
L. c. 208, § 34. “We review the judge’s findings to determine whether she considered all the 
relevant factors under G. L. c. 208, § 34, and whether she relied on any irrelevant factors.” 
Zaleski v. Zaleski, 469 Mass. 230, 245, 13 N.E.3d 967 (2014).  

 
In the instant case, the judge had excluded Wife’s inheritance as a mere expectancy. 

Rather, the judge considered Wife’s potential inheritance under her future ability to acquire 
future assets. Husband argued that the judge did not assign enough weight to this expectancy. 
However, this was a discretionary decision and the judge property weighted Wife’s expectancy 
against Husband’s superior earning potential. In addition, the judge did not award Wife alimony. 
See Casey v. Casey, 79 Mass. App. Ct. 623, 630, 948 N.E.2d 892 (2011), quoting Andrews v. 
Andrews, 27 Mass. App. Ct. 759, 761, 543 N.E.2d 31 (1989) (“Alimony and equitable division 
are interrelated remedies”). 

 
In examining the judge’s consideration of the life insurance policy however, the Appeals 

Court arrived at a different conclusion finding error: the judge had excluded this policy given the 
Wife’s lack of title. This was clear error as the evidence showed that she co-owned the policy 
with her sister. Thus remand was necessary. 

 
Finally, turning to the Wife’s use of marital funds received pendente lite, the Appeals 

Court again concluded that a remand was necessary. In the judgment, the judge had potentially 
accounted for only one of two $75,000.00 dollar distributions. Two such orders existed 
authorizing the seventy-five thousand dollars and remand was necessary for clarification. 

 
Turning to Husband’s contentions regarding custody, the Appeals Court again noted the 

relevant standard as abuse of discretion. As always, the touchstone inquiry into any child custody 
case was the best interest of the child. Schechter v. Schechter, 88 Mass. App. Ct. 239, 245, 37 
N.E.3d 632 (2015). In the instant case, the judge found that joint custody was not feasible 
because of a lack of cooperative parenting. Husband argued that these findings were not 
supported by evidence, however, the Appeals Court disagreed. The findings were based upon 
credibility determinations, the guardian ad litem, and the parenting coordinator. The judge's 
findings regarding the parties' inability to agree on even the smallest of issues provide more than 
a sufficient basis for declining to award shared legal custody. See Rolde v. Rolde, 12 Mass. App. 
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Ct. 398, 404, 425 N.E.2d 388 (1981) (“in order for joint custody or shared responsibility to work, 
both parents must be able mutually ‘to agree on the basic issues in child rearing and want to 
cooperate in making decisions for [their] children’”). 

 
Finally, the Appeals Court turned to Husband’s argument regarding the judge’s award of 

$100,000.00 in attorney’s fees to Wife. The judge properly considered the factors, the fees paid 
to Husband’s counsel, the scope and quality of representation provided by Wife counsel, her 
hourly rate, and the husband’s clear ability to pay the fee award. These findings were well within 
the judge's discretion. See Schechter, 88 Mass. App. Ct. at 260 (affirming fee award to mother 
where “judge was intimately familiar with the parties, the father’s superior financial position, the 
nature of the case, and the submissions of the parties” and “made specific findings that the father 
needlessly complicated the mother's efforts to discover the facts and severely and unnecessarily 
increased the amount of work performed by the mother's attorney”). 

 
The judgement as it pertained to property division and to income attribution was vacated 

and remanded. In all other respects affirmed.  
 

Chaudhry v. Mahmood,  
94 Mass. App. Ct. 1119 (2019)  

17-P-1398 
January 28, 2019 

 
Husband appealed from the issuance of a judgment of divorce nisi entered by the 

Middlesex Probate and Family Court which required him to transfer $350,000 to his former Wife 
and from the order which denied his motion pursuant to Massachusetts Rule of Domestic 
Relations Procedure 60(b). 

  
Parties were married in 2007. Parties thereafter moved to Massachusetts with their two 

children. Husband was the sole wage earner while Wife was principally responsible for the 
children’s care. In 2014, Wife moved to Virginia with the children while Husband remained in 
Massachusetts.  

 
The central issue in parties’ divorce was the value of the marital estate: while Husband 

argued that the marital estate was worth $172,000.00, Wife contended that Husband was 
concealing additional assets. After a two day trial, the Judge found that Husband had concealed 
marital assets worth approximately 1.7 million dollars. The assets no longer were extant but there 
was no logical explanation which accounted for their disappearance. The judge also found that 
Husband had voluntarily left his job earing roughly $300,000 per year and now was making 
$120,000 per year. In ordering the Husband to transfer $350,000 to Wife, the judge stated that he 
was mindful of Husband’s unfettered use of substantial funds and that it would be inequitable to 
leave Wife without some level of financial stability.  
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The Appeals Court first noted that they reviewed the division of a marital estate under a 
two-step analysis. (1) Whether all relevant G. L. c. 208 § 34 factors were weighed by the judge 
and (2) “whether the reasons for the judge’s conclusions are ‘apparent in his findings, and 
rulings.” Adams v. Adams, 459 Mass. 361, 371, 945 N.E.2d 844 (2011). “The appropriate 
weighing and balancing of the . . . § 34 factors, and the resulting equitable division of the parties’ 
marital property, is left to the judge’s broad discretion [,] . . . [and] will not be reversed ‘unless it 
is plainly wrong and excessive.’” Salten v. Ackerman, 64 Mass. App. Ct. 868, 873, 836 N.E.2d 
323 (2005), quoting Kittredge v. Kittredge, 441 Mass. 28, 43-44, 803 N.E.2d 306 (2004).  

 
On Appeal, Husband argued that the property award to Wife was plainly wrong and 

excessive. However, the error alleged by Husband all centered around mathematical and tax 
errors regarding the valuation of his income and stock options. Expert testimony was necessary 
to substantiate these complaints but at the trial, Husband had furnished no such expert. As a 
result, the Appeals Court found no error. “[T]he judge cannot be faulted for fashioning an 
equitable division based on the information submitted.” Feathler v. Feathler, 33 Mass. App. Ct. 
924, 925, 598 N.E.2d 671 (1992). Further, if a party does not “request the judge to consider 
particular tax consequences and [does] not introduce reasonably instructive evidence bearing on 
those tax issues, the probate judge is not bound to grapple with the tax issues.” Fechtor v. 
Fechtor, 26 Mass. App. Ct. 859, 866, 534 N.E.2d 1 (1989). In the instant case, the judge had 
reasonably found that Husband engaged in the hiding of marital assets and depleted his assets by 
intentionally lowering his income and spending down almost all marital assets. Within this 
context the valuation was proper.  

 
Finally, Husband argued that the judge had found loans adhering to Islamic tenants made 

during the divorce were inherently fraudulent. The Appeals Court disagreed, the judge made no 
findings concerning Husband’s religious beliefs. However, he did consider Husband’s personal 
loans while determining his conduct in depleting marital assets and these loans were one of those 
factors upon which the judge based his decision. The judge also properly considered Husband’s 
conduct in leaving his job, discrepancies in his financial statement, frivolous spending, and a 
hidden bank of America account with $550,000.00. Taken in total, the judge’s findings indicated 
that he did not credit Husband’s various explanations. This was the judge’s prerogative.  

 
Judgment and Order affirmed.  

 
 

Dipietro v. Healy 
94 Mass. App. Ct. 1119 (2019)  

17-P-1158 
January 29, 2019 

 
Husband appealed from the final disposition of two consolidated matters in the Probate 

and Family Court. In the first matter, a judge allowed a first and final account of Husband's 
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estate by the conservator (Husband’s former Wife). In the second a judgment issued which 
modified the parties’ judgment of divorce by ordering that Wife pay weekly alimony to the 
Husband. Of note, the modification judgment did not reverse the property distribution.  

 
After being married for twenty-six years, parties filed an action for divorce by agreement 

in October of 2012. Parties’ separation agreement survived the judgment and remained as an 
independent contract except as to the provisions governing the minor children, alimony, and 
health insurance. Wife retained the former marital home, while Husband continued to live rent-
free in an in-law apartment above the garage located on her property. After the divorce, Wife 
continued to manage Husband’s financial affairs and on October of 2012, Husband executed a 
new power of attorney appointing Wife as his attorney-in-fact.  

 
In August of 2013, Wife petitioned the court for appointment as a conservator due to 

growing concerns about his capacity due to his dementia. According to the notice on the petition, 
Wife’s new boyfriend had personally served the citation to Husband, and a copy was also hand 
delivered to the parties’ daughter. On September, 2013, the Probate Court appointed Wife 
without objection in Husband’s absence.  

 
In March, 2014, Husband revoked Wife’s power of attorney, and designated his sister as 

his attorney-in-fact. In April of the same year, Husband petitioned Wife to render an inventory. 
In July, Husband petitioned the court to dismiss the conservatorship. In August, Wife transferred 
ownership of the life insurance policy to an inter vivos revocable trust in Wife’s name. 
Thereafter, Wife filed an inventory showing a total of $565 in assets. Wife petitioned for an 
allowance of her accounting and Husband objected.  

 
Husband then filed a complaint for modification of the divorce judgment seeking alimony 

and attorney's fees. He claimed the changed circumstances were Wife’s fraudulent appointment 
as conservator and her diversion of his accounts for her personal use. 

 
At trial, the judge found Wife’s testimony credible. Ultimately, the judge found Wife’s 

October 23, 2014, accounting to be “a fair and accurate representation of her management of [the 
husband]’s finances during the course of the conservatorship from September 9, 2013, until 
September 30, 2014.” The judge further concluded that Wife “satisfactorily explain[ed] all of the 
large withdrawals and transfers between [the husband]’s accounts,” and that she “acted in full 
compliance with her fiduciary obligations as conservator.” However, the judge ordered Wife to 
transfer ownership of the AXA policy back to Husband from her inter vivos trust before she 
could be released from any liability arising out of the conservatorship. She was not required to 
compensate Husband for the unexplained decrease in the cash value of the AXA policy, valued 
at $18,516 in January, 2016. 

 
As to the divorce judgment modification, the judge determined that there did exist a 

material change in circumstances since entry of the divorce judgment in 2012 (the husband’s 
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dementia diagnosis), and ordered Wife to pay general term alimony to Husband in the amount of 
$133 per week, which represented one-third of the difference between  parties’ incomes. While 
the judge found the parties’ prior financial misrepresentations to the court at the time of divorce 
“troubling,” she determined that each party knew of the undisclosed property of the other at the 
time of execution of the separation agreement, which eliminated any alleged fraud 

 
As to the inventory and accounting, Husband argued that Wife’s account must be stricken 

because of the multiple breaches of her fiduciary duty. He claims that the inventory rendered was 
incomplete because certain assets were not listed. The Appeals Court first noted that, in a case 
required an accounting by a fiduciary, “The burden of proof in such a proceeding is on the 
accountant, after she has admitted the relation and the receipt of a certain sum, to prove that she 
has disposed property of the amount for which she is accountable, and to show what that amount 
is.” First Nat’l Bank of Boston v. Brink, 372 Mass. 257, 264 (1977). In the instant case, the judge 
did not delineate who shouldered the burden of proof and whether Wife offered sufficient 
evidence to meet the requisite legal standard.  There was also troubling inferences of burden 
shifting where the judge determined that Husband often acted childlike and was significantly 
impaired. The Appeals court stated that such considerations were irrelevant.  

 
The Appeals Court noted additionally that because the beginning balance of the account 

was taken from a previous inventory, the inventory must provide an accurate record of the 
property in the ward’s estate at the time of the appointment. G. L. c. 190B, §§ 5-417 (a) & 5-418 
(c) (1). See Wood v. Tuohy, 67 Mass. App. Ct. 335, 345(2006). In the instant case, the judge 
failed to address in her findings that several items of Husband’s property in Wife's possession 
was omitted. As a result, the decree had to be vacated and remanded. 
  

 

Flores v. Hernandez 
94 Mass. App. Ct. 1119 (2019)  

18-P-438 
January 30, 2019 

 

Plaintiff appealed from a portion of the, “partial judgment” that declined to make one of 
the findings necessary for her minor daughter to apply for special immigrant juvenile status. 

 
In June, 2016, Plaintiff filed in the Probate and Family Court a complaint for child 

support, custody, special findings of fact, and rulings of law. She simultaneously filed a motion 
for special findings. In her attached affidavit, Plaintiff alleged that the child was born in 
Honduras in 2008. The couple cared for the child for approximately two years until their 
relationship deteriorated due to Father’s abusive behavior.  

 
In 2011, following threats from gangs, Mother fled Honduras for the United States, 

leaving the child in the care of her grandmother. Father moved to the United States shortly 
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thereafter. Mother stayed in contact with Grandmother sending her money and clothing for the 
child. Father had not visited his daughter or provided financial support since the child’s arrival in 
the United States. 

 
Approximately two years later, the grandmother died and Mother determined that she 

should bring the child to the United States. The child entered the United States in 2014, and was 
apprehended by immigration officials.  

 
Following a hearing, the judge entered a partial judgment dated November 28, 2016, 

awarding custody to Mother and bifurcating the case on the issue of child support. The judge 
also issued SJC special findings dated November 29, 2016. The judge declared the child to be 
dependent on the court and determined it would not be in her best interest to return to Honduras. 
However, the judge declined to find that Father neglected or abandoned the child. The partial 
judgment and special findings were entered on December 16, 2016 

 
On December 16, 2016, the Mother filed a notice of appeal from the judgment entered 

against her November 29th, 2016.” However, the final judgment was not ordered until March 28, 
2017, when the judge resolved the child support issue. After entry of the final judgment on April 
21, 2017, Mother did not file a new notice of appeal. The Register of the Probate and Family 
Court assembled the record and then sent notice on October 3, 2017. On March 23, 2018, Mother 
sought leave for docket her appeal late which was allowed. On December 11, 2018, the Mother 
filed a motion to amend her December 16, 2016 notice of appeal to reflect the date of the final 
judgment.  

 
The Appeals Court first noted that According to G. L. c. 215, § 9, a party may appeal 

from any interlocutory order of the Probate and Family Court. However, such appeal lies 
dormant and the register of probate is not to issue a notice of assemble of the record, “until the 
case has gone to judgment and an appeal from that judgment has been filed.” Mancuso v. 
Mancuso, 10 Mass. App. Ct. 395, 401 (1980). While it is not clear that filing the second notice of 
appeal after final judgment is legally necessary to perfect the interlocutory appeal, it is necessary 
as a practical matter to bring the appeal forward.  

 
In the alternative, Mother could have obtained appellate review of the special findings 

under Massachusetts Rule of Domestic Relations Procedure 54 (b), which permits a judge to 
direct the entry of a final judgment as to one or more, but fewer than all, of the claims in a 
complaint, but, "only upon an express determination that there is no just reason for delay and 
upon an express direction for the entry of judgment." Here, the judge ordered the entry of a 
partial judgment, but Mother did not request the express determination required by the rule. 

 
Although, Flores did not file a motion for entry of final judgment on the interlocutory 

partial judgment denying the special findings and did not file a timely notice of appeal after final 
judgment entered, in light of Father’s lack of participation in the proceedings, the fact that the 
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special findings were fully litigated and briefed, the fact that final judgment has entered, and to 
avoid further delay, the Appeals Court determined that it would treat the appeal as properly 
before them. Appleton v. Hudson, 397 Mass. 812, 813 n.3 (1986); New England Canteen Serv., 
Inc. v. Ashley, 372 Mass. 671, 677-678 (1977). 

 
In her appeal, Mother challenged the judge’s determination that she had failed to show 

that the Defendant abandoned or neglected the child because she provided for all the child’s 
needs and had not made a formal effort until the present action to request contribution from 
Father. The Appeals Court disagreed noting that the judge had erred in relying on Mother’s 
ability to support the child rather than Father’s failure to do so. A child is eligible for SIJ 
findings even if only one parent had abandoned or neglected them. See. 8 U.S.C. § 
1101(a)(27)(J) (2012); Guardianship of Penate, 477 Mass. 268, 274 (2017); Recinos v. Escobar, 
473 Mass. 734, 737 (2016). As a result, when it is alleged that reunification is not viable with 
one parent, the judge must limit her findings to that parent. Because this presented a question of 
law, the Appeals Court reviewed the legal matter de novo and reviewed the findings of fact for 
clear error.  

 
In examine the question of neglect the Appeals Court first noted that neglect is defined 

as: “failure by a caretaker either deliberately or through negligence or inability, to take those 
actions necessary to provide a child with minimally adequate food, clothing, shelter, medical 
care, supervision, emotional stability and growth, or other essential care; provided, however, that 
such inability is not due solely to inadequate economic resources or solely to the existence of a 
handicapping condition.” 110 Code Mass. Regs. § 2.00 (2008). In the instant case, the 
uncontroverted evidence demonstrated that Father neglected the child: he moved to the United 
States when his daughter was two years old and had not contributed to her needs or 
communicated with her. Further, he filed no answer and did not appear in the custody matter. As 
a result, the evidence provided no basis to suggest that the defendant was willing to take action to 
support the child.  

 
As a result, the partial judgement as vacated insofar as it applied to paragraph six of the 

special findings. The Appeals Court replaced that paragraph with. “The child’s reunification with 
her biological father, Gerardo A. Juarez Hernandez, is not viable due to abuse, neglect, 
abandonment, or a similar basis under State law; specifically, neglect due to the father's failure to 
provide the child with any material or emotional support.” 

 
Judgment as modified affirmed.  
 

Franchi v. Franchi 
94 Mass. App. Ct. 1119 (2019)  

18-P-213 
January 30, 2019 
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Husband appealed from a judgment of the Probate and Family Court in which he was 
found in Contempt of Court for failing to pay his Wife court ordered alimony, and a twenty-five 
percent share of the cash distributions received by his as a partner in four real estate ventures. On 
Appeal, the Husband argued that there was insufficient evidence to show that he received the 
cash distributions from the entities in question, and further, that the judge erred in failing to 
consider his ability to pay the $182,088.25 awarded to the Wife.  

 
The parties were married in October, 1989. During the course of the marriage, Husband 

worked for his father’s business and held interests in the real estate partnership entities in which 
he, his parents, and his siblings were partners. Husband’s father had controlling interest and had 
the exclusive authority over distributions made from the net income of the partnership entities. 
Husband was not employed by the family after 2008, but still received annual cash distributions 
from these entities.  

 
In 2011, the parties’ judgement of divorce entered on January 7, 2011. As part of the final 

asset division, Wife was awarded a twenty-five percent share of the husband’s interest in the 
partnership entities up to a maximum of $365,000, if and when paid, to Husband. In addition to 
this clause, Wife was entitled to twenty-five percent of the cash disbursements made to the 
husband until such a time as she received her maximum share of the property division. Husband 
was also obligated to pay $400 per week in alimony.  

 
In February, 2016, Wife filed a complaint for contempt, alleging that Husband had failed 

to pay her alimony as well as her twenty-five percent share.  
 
During the trial, the judge admitted Husband’s income tax returns into evidence which 

reflected a taxable income totaling $723,353 dollars received from the tax years 2011 to 2015. 
Husband testified that the earned income, and tax liabilities derived, was as reported on the tax 
returns. However, he insisted that he received no distributions from the partnerships other than 
the amounts given to him to pay this income tax liability. Husband did concede that in 2011, the 
tax returns reflected a thirteen thousand dollar distribution to him. Personal checks issued to 
Husband by his parents were also admitted, they were dated between June 2015, and December, 
2016, totaling $149,891. Notations on these checks indicated that they were given to the 
Husband for the children’s college expenses, taxes, and as gifts. Husband was found in 
Contempt, he was ordered to pay $90,300 dollars in alimony arrears and $182,088.25 
(representing the twenty-five percent of the income indicated on Husband’s tax returns).  

 
The Appeals Court first turned to the relevant standard, in order to support a finding of 

contempt, “there must be clear and undoubted disobedience of a clear and unequivocal 
command…Where the order is ambiguous or the disobedience is doubtful, there cannot be a 
finding of contempt.” Cooper v. Keto, 83. Mass. App. Ct. 798, 804 (2013). In the instant case, 
the Appeals Court agreed that there was a clear and unequivocal command. Especially insofar as 
it applied to the actual cash distribution that was received.  
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However, the Appeals Court also found that Wife failed to meet her burden in proving 

that Husband had received cash distributions for the other monies not distributed in 2011. There 
was insufficient evidence presented by Wife to show that the income attributed to Husband was 
actually received, and thus, was a distribution from the partnership entity subject to the 
judgment. Halpern v. Rabb, Mass. App. Ct. 331, 336 (2009) (“a reasonable person would not 
necessarily conclude that the phrase earnings…includes…pass-through income that was reported 
on the father’s tax returns, but not actually received or realized by him.”). In the instant case, the 
partnerships were pass-through entities and there was no evidence that the husband had received 
any of this pass-through income, but for the $13,000 as a cash distribution. 

 
In addition, there was no support in the record to support the conclusion that the checks 

received by the husband from his parents (totaling $149,891) represented cash distributions from 
the partnership entities, rather than reimbursements or gifts to Husband. See. Pierce v. Pierce, 
455 Mass. 286, 293 (2009). 

 
Judgment vacated as to the portions that directed Husband to pay Wife $182,088.25, and 

the judgement was modified to $3,428 (the amount from 25% of the approximate thirteen 
thousand dollars actually received). As so modified, judgment affirmed. 
 

Beaman v. Beaman 
94 Mass. App. Ct. 1119 (2019)  

18-P-626 
January 31, 2019 

 

Mother appealed a judgment entered on Father’s modification complaint which dismissed 
her counterclaim for modification and dismissed her complaint for contempt. On Appeal, Mother 
argued that the judge’s findings were unsupported by the record.  

 
Father had initially filed a modification of the existing custody arrangement on account 

of the Mother’s mental illness and an alleged deterioration of her ability to care for herself and 
the child. The judge appointed a Guardian Ad Litem, to conduct an evaluation of Mother’s 
mental state and the best interests of the child.  

 
The GAL, after investigation concluded that Mother was psychotic and suffered from 

delusions. As a result, the best interest of the child would be to make Father sole legal and 
physical custodian with supervised visitation for Mother. After receipt of the GAL report an 
evidentiary hearing was held.  

 
At the evidentiary hearing, the judge issued findings and fact and conclusions of law. She 

found that Mother suffered from serious mental illness, was psychotic, and harbored many 
delusions, including beliefs that toxic odors were invading her condominium and that Father was 
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spreading false stories about her. The judge therefore agreed with the GAL’s recommendations 
and granted sole physical and legal custody to Father, with supervised parenting time to Mother.  

 
Mother challenged the judge’s factual findings claiming in her appeal that Husband lied 

about her, the police lied about her, and that the GAL had inaccurately summarized what she had 
been told by others. For example, Mother asserted that the child wanted to live with her and that 
statements of the child to the contrary as reported by the GAL are untrue. The Mother also stated 
she did not suffer from mental illness and had not sought treatment for the same.  

 
The Appeals Court noted that, the judge’s factual findings are entitled to substantial 

deference and may not be set aside unless clearly erroneous. J.J v. C. C., 454 Mass. 652, 657 
(2009). In the instant case, no such clear error was presented: Mother had told the judge that 
toxic orders invaded her living area and that the father was responsible for them. Two police 
officers had reported incidents where they had been called to respond to complaints about odors 
they could not smell. Father recounted similar events and Mother’s many attempts to evade the 
odors by moving. This finally ended when Mother began living in a campground in a tent on the 
ground. In short, the judge was presented with conflicting testimony. It was for her to make 
credibility findings. Id.  

 
 Judgement Affirmed.  

 

Petrangelo v. Petrangelo 
18-P-538 

February 7, 2019 
 

 Father appealed from a modification judgment increasing his child support obligation.  
Father’s first argument on appeal was that the Lower Court Judge abused her discretion by 
failing to attribute income to mother based on a document from her employer indicating that 
mother was a full-time employee working fifty-two weeks each year.  The Appeals Court 
disagreed stating that the Lower Court Judge credited mother’s testimony that her employment 
was for the school year only and there was no finding that mother was either unemployed or 
underemployed.  Therefore, there was no abuse of discretion. 
 
 Father’s second argument on appeal was that the Lower Court Judge failed to consider 
that mother’s lifestyle had materially improved since the time of the divorce while the children’s 
expenses remained the same in determining child support.  The Appeals Court disagreed stating 
that the Lower Court Judge did not find that the total available combined income of the parties 
exceeded $250,000.  Therefore, only the inconsistency standard applied and there was no basis 
for the judge to conduct a fact-based analysis regarding a material change in circumstance.   
 
 Lastly, father alleged that the Lower Court Judge failed to conduct a cross-guidelines 
calculation in determining child support consistent with the parties’ parenting plan.  The Appeals 
Court agreed with the Lower Court Judge’s determination that although father’s parenting time 
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had increased since the divorce judgment, the parties did not have equal or close to equal 
parenting time, thereby warranting a straight application of the guidelines. 
 
 Judgment affirmed.  
 
 
 

Day v. McAdoo 
17-P-1572 

February 13, 2019 
 

 Father appealed from an allowance of mother’s motion to decline jurisdiction and 
dismissal of his complaint for modification.  The parties met and dated in Pennsylvania but later 
moved to Massachusetts, after which mother gave birth to two children.  Shortly thereafter, 
mother moved back to Pennsylvania with father’s consent.  Father initiated a custody action in a 
Pennsylvania court.  The Pennsylvania court ordered joint legal custody with mother having 
primary physical custody and father having parenting time.  Mother later moved with the 
children to Massachusetts on a trial basis.  Father filed a complaint for modification in a 
Massachusetts Probate and Family Court seeking to modify the Pennsylvania order.  Mother 
filed a motion to decline jurisdiction, which was allowed, and father’s complaint was dismissed.  
Father appealed. 
 
 The Appeals Court agreed stating that the Lower Court Judge acted within her discretion 
in declining to exercise jurisdiction.  Specifically, the judge could not modify the Pennsylvania 
order unless the Pennsylvania court declined jurisdiction.  If the Pennsylvania court had declined 
jurisdiction, the Massachusetts court could then exercise jurisdiction but would not be compelled 
to do so.   Notwithstanding same, had the Massachusetts court assumed jurisdiction, it could 
have then have declined to exercise jurisdiction, finding that Pennsylvania constituted a more 
convenient forum. 
 
 Judgment affirmed. 
 
 

S.P. v. B.D. 
18-P-187 

February 14, 2019 
 

 Father appealed from a judgment granting mother sole legal and physical custody of the 
parties’ two children with father having supervised parenting time.  Father’s first argument on 
appeal was that the record did not support the judge’s findings regarding his abusive conduct.  
The Appeals Court disagreed stating that the record amply supported the Lower Court Judge’s 
finding that a serious incident of abused had occurred.  Specifically, both parties testified 
regarding an incident that occurred in which father physically picked up one of the parties’ 
children and blocked her head from turning to look at mother.  Father also smacked the child 
under the chin and put the child on the ground while pinning her hands and feet down.  Father 
had also pled guilty to assault and battery of this child.  In light of same, the Appeals Court 
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stated that the Lower Court Judge properly concluded that this incident constituted a serious 
incident of abuse, thereby creating a rebuttable presumption that it was not in the child’s best 
interest to be placed in sole custody, shared legal custody, or shared physical custody with father. 
 
 Next, father argued on appeal that the Lower Court Judge did not properly consider his 
efforts to improve his parenting skills.  The Appeals Court disagreed stating that the Lower Court 
Judge entered specific findings regarding same, however, father still failed to take responsibility 
for his actions and blamed mother for what had transpired.  The Lower Court Judge properly 
concluded that it was not in the children’s best interest to have unsupervised parenting time with 
father.   
 
 Lastly, father argued on appeal that the Lower Court Judge erred in awarding mother sole 
legal custody where they had successfully demonstrated a history of co-parenting.  The Appeals 
Court disagreed stating that the record supported the judge’s finding that the parties could not 
successfully share legal custody due to diverging views of the children’s needs and the overall 
tension between the parties. 
 
 Judgment affirmed.   
 
 

Mays v. Lee 
17-P-1237 

February 20, 2019 
 

 Mother appealed from a modification judgment granting father sole legal and physical 
custody of the parties’ six children and ordered supervised parenting time for mother.  First, 
mother argued on appeal that the Lower Court Judge’s central findings were not supported by the 
evidence at trial.  The Appeals Court disagreed noting that there was ample support in the record 
to support the judge’s findings, which findings included that mother had purposely withheld the 
children from parenting time with father during the period of time between the entry of the 
divorce judgment and the modification as well as enlisted the children to help create and report 
fictitious reports of abuse by father.   
 
 Next, mother argued that the Lower Court Judge erred by failing to make findings 
regarding father’s history of domestic violence.  The Appeals Court agreed stating that although 
the Lower Court Judge entered detailing findings, there were no explicit findings entered 
regarding mother’s allegations of abuse by father.  In light of same, the relevant portions of the 
modification judgment were vacated and remanded to the lower court for further  
 
 Judgment vacated in part and remanded. 
 
 
 

Christopher v. Contino 
18-P-241 

February 25, 2019 
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 Husband appealed from a judgment of divorce ordering him to pay alimony to wife in an 
amount based on income attributed to him.  Husband also appealed from the allowance of wife’s 
motion to dismiss his subsequent complaint for modification and the denial of his motion to stay 
the enforcement of certain provisions of the divorce judgment pending appeal.   
 
 The parties were married for approximately twenty-five years.  At the beginning of their 
marriage, wife worked as a teacher and then a guidance counselor but became a stay-at-home 
mother after the parties had children.  Husband was the primary wage earner, with a base salary 
of $1 million before being terminated by his employer in 2015.  After said termination, husband 
made some efforts to find new employment and eventually found employment earning a base 
salary of $150,000 annually.   
 
 Following a four-day trial, the judge found that husband’s recent employment was not 
commensurate with his experience and training, that there were employment opportunities at 
husband’s attributed income level, and that husband failed to reasonably search for better 
employment.  The Lower Court Judge attributed an annual income to husband of $1,180,260, 
which was based on husband’s average income earned during the period of 2005 to 2014.  She 
declined to attribute income to wife, finding that her twelve-year hiatus from the workforce and 
lack of Massachusetts teaching license severely limited her ability to find employment.  The 
judge entered an alimony order based on thirty-three percent of the difference between husband’s 
attributed income and wife’s gross income.  After the divorce judgment entered, husband 
appealed and subsequently filed a complaint for modification to terminate the income attributed 
to him as he had obtained new employment.  Wife filed a motion to dismiss, which was allowed, 
and husband appealed.  Husband also filed a motion to stay proceedings, which was denied, and 
husband appealed. 
 
 Husband’s first argument on appeal was that the Lower Court Judge abused her 
discretion in awarding alimony to wife.  The Appeals Court disagreed stating that it was clear 
from the record that the judge considered all of the relevant statutory factors in arriving at her 
alimony determination.  Husband’s next argument was that the judge relied on old child support 
guidelines in making such determination.  The Appeals Court agreed stating that the earlier 
version of the guidelines relied on by the judge failed to include certain factors related to income 
attribution that were contained in the current guidelines, such as the relevant prevailing earnings 
level in the local community.  The Appeals Court vacated the relevant portion of the divorce 
judgment and remanded the matter for reconsideration. 
 
 With regard to the motion to dismiss husband’s complaint for modification, the Appeals 
Court stated that the judge did not err in allowing same.  While husband had increased his 
income since the trial, his complaint failed to sufficiently assert that he did not have the ability to 
earn a higher income with reasonable efforts. 
 
 With regard to the motion to stay proceedings, the Appeals Court stated that the judge did 
not err in denying same due to husband’s failure to state with particularity the grounds for the 
alleged risk of harm to him should his motion be denied or how that risk outweighed any harm to 
wife. 
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 Divorce judgment vacated in part and remanded.  Judgment dismissing husband’s 
complaint for modification and order denying motion to stay affirmed. 
 
 

Dunbar v. Dunbar 
17-P-1182 

February 28, 2019 
 

 Wife brought a complaint for contempt against her former husband alleging that he failed 
to pay her a portion of bonus payments received from his employer per the terms of their divorce 
judgment.  The Lower Court Judge found that although the respective payments were labeled as 
bonuses by husband’s employer, they were, in fact, part of a stock option plan and that husband 
was not in contempt.  Wife appealed. 
 
 The divorce judgment provided that husband pay to wife as additional alimony one-third 
of any bonus income within forty-eight hours of receiving same.  At the time of the divorce, 
husband earned a base salary and had other employee benefits, including stock options.  The 
stock options were divided between the parties at the time of divorce.  Subsequently, husband 
obtained new employment through which he was entitled to options to purchase stock.  The 
manner in which husband could receive stock options and the company’s name for such plan 
changed over time, but husband’s receipt of payment related to same was still the product of the 
sale of stock options rather than a bonus.  Wife asserted that the payment husband received 
pursuant to such plan constituted a retention bonus and she was entitled to a portion of same.  
The Appeals Court disagreed stating that the payment received was not the result of any job-
related performance but were proceeds from stock granted to him pursuant to his employment 
offer. 
 
 Judgment affirmed. 
 

Panda v. Panda 
18-P-783 

March 7, 2019 
 

The mother and the father previously entered into a separation agreement, which 
agreement provided that the mother was permitted to take the two minor children to India to visit 
family during the children’s summer vacation.  Subsequent to the court ratifying this separation 
agreement, the father filed a motion seeking to prevent the mother from taking the children to 
India—a nonsignatory to the Hague Convention—which motion was denied by the Probate and 
Family Court.  This is an appeal from the denial by a single justice of the father’s motion to stay 
pending the appeal of an order of the probate and family court denying the father’s motion.  As 
this appeal is interlocutory in nature, the Appeals Court was precluded from hearing the father’s 
appeal.  Additionally, the father’s notice of appeal was filed more than thirty days after the denial 
of his complaint for modification, making the notice untimely. 
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The Appeals Court noted that in allegations of an imminent threat of child abduction, a 
single justice of the Appeals Court may appropriately enter an emergency stay order to prevent 
said abduction.  Still, there was no record before the Appeals Court to support this fear of 
possible abduction.  The parties entered into a separation agreement, each represented by 
attorneys, which allowed the mother to take the children to India during their school vacation.  
The father’s claim, that India is not a party to the Hague Convention, was true at the time he 
entered into the separation agreement.  Likewise, no evidence has been presented to support an 
intent on the part of the mother to abduct the children or preclude the children’s return to the 
United States. 

 

Affirmed.  

 

Krock v. Krock 
18-P-678 

March 20, 2019 
The parties were divorced on April 10, 1990 after nearly thirty years of marriage.  After a 

trial, the Probate and Family Court entered a judgment of divorce requiring the husband to pay 
the wife alimony of $6,250 per month, to maintain the same or equivalent health insurance 
coverage for the wife, and to maintain $1 million in life insurance as security for his alimony 
obligation. 

 
The husband subsequently filed a Complaint for Modification, seeking to terminate his 

alimony and life insurance obligations to the wife.  The wife filed a counterclaim to the 
husband’s modification, seeking an increase in the husband’s alimony obligation in light of the 
disparity between the parties’ respective lifestyles, as well as a Complaint for Contempt due to 
the husband’s failure to maintain comparable health insurance coverage.  The wife now appeals 
the decision of the Probate and Family Court terminating the husband’s alimony and life 
insurance obligations. 

 
With regard to the termination of the husband’s alimony obligation, the Appeals Court 

found that the trial court judge properly weighed the factors set forth pursuant to G.L. c. 208, 
§34, considering not only the husband’s decrease in income and assets, but also the wife’s 
decrease in living expenses.  The statutory authority of a court to award alimony is anchored in 
the recipient spouse’s need for support and the payor spouse’s ability to pay, and the Appeals 
Court noted that the husband’s income and assets at the time of the modification had 
significantly decreased compared to at the time of the divorce.  By comparison, the wife’s 
weekly expenses had actually decreased since the time of the divorce and her liabilities were 
substantially less than those of the husband ($5,865,963.02 for the husband compared to 
$116,451 for the wife). 

 
The trial court judge properly found that the fair balance of sacrifice did not justify the 

husband invading his assets to continue paying alimony to the wife.  As it stood at the time of the 
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modification, the husband was already drawing down on his assets to meet living expenses.  In 
examining the fair balance of sacrifice, it was proper for the judge to consider the origins of the 
husband’s assets, which consisted of assets that were divided in the divorce in addition to assets 
the husband acquired after the divorce.  In contrast, the wife possessed sufficient assets to meet 
her decreased living expenses and was voluntarily choosing not to sell those assets.  

 
As for the wife’s complaint for modification, her request for an increase in alimony failed 

where she did not set forth a material change in circumstances to warrant the requested increase.  
Likewise, the wife’s Complaint for Contempt also failed, where the wife did not establish by 
clear and convincing evidence that the husband disobeyed a clear and unequivocal order of the 
court.  The court properly found that the husband’s obligation to maintain equivalent health 
insurance was not a clear and unequivocal command, as the term “equivalent’ was not defined in 
the judgment of divorce.  The husband had also made a good faith effort to attempt to fulfil this 
health insurance obligation. 
 

Modification judgment affirmed. 
 

N.B. v. A.A. 
17-P-1213 

March 21, 2019 
 

The wife herein entered into her first marriage in 1998.  In 2002, and while still married 
to her first husband, the wife entered into her second marriage through a religious ceremony.  No 
marriage license was procured for this second marriage.  At the time of the 2002 ceremony, the 
husband from the wife’s second marriage was under the impression that the wife had secured a 
divorce from her first husband. 

 
In 2005, the wife subsequently obtained a decree of annulment for her first marriage.  

The wife’s second husband did not find out about the wife’s first marriage and the circumstances 
surrounding the annulment until 2010.  The second husband then filed his own complaint for 
annulment in 2010, followed by the wife filing a complaint for divorce.  Although both actions 
were consolidated for trial, the wife did not appear or attend the trial.  The Probate and Family 
Court determined that the religious ceremony did not comport with the legal and statutory 
requirements for a valid marriage in Massachusetts.  Thus, on January 7, 2013, the court entered 
a judgment annulling the marriage and dismissing the wife’s complaint for divorce. 

 
Although the wife claims the judge abused his discretion in failing to find that the 

husband is estopped to deny the existence of the marriage, the wife failed to appear at trial and 
thus any estoppel claim is waived.  While the wife sought to rely on precedent in the cases of 
Crease v. Crease and Poor v. Poor, this reliance was misplaced.  In Crease, the wife divorced her 
previous husband and sought to remarry during the nisi period.  Where both the husband and the 
wife knew that the judgment of divorce was not final, it was appropriate in those circumstances 
to determine whether estoppel applied.  Crease v. Crease, 34 Mass. App. Ct. 187 (1993). In Poor, 
both parties believed that the wife’s divorce from her previous husband was valid—a stark 
contrast to the case at hand.  Poor v. Poor, 381 Mass. 392 (1980).  In this case, the husband did 



Family Law Newsletter: Summer 2019 

not know at the time he entered into the religious marriage ceremony that the wife was in fact 
still married to her first husband. 

 
The wife’s claim that the judgment annulling the second marriage was invalid due to the 

annulment of her first marriage is also unpersuasive.  Again, due to the wife failing to appear at 
trial, this argument was not raised and is thus waived on appeal.  At the time of the consolidated 
trial, the Probate and Family Court also found that the religious ceremony from the marriage at 
issue did not satisfy the requirements for a legal, valid marriage under Massachusetts law.  
 

As a final matter, the wife’s motions for relief from judgment were also properly denied.  
The wife failed to support her motions with an affidavit, and the motions were filed outside of 
the reasonable time requirement pursuant to Massachusetts Rules of Domestic Relations 
Procedure 60(b). 
 

K.G.S. v. D.S. 
17-P-1477 

March 29, 2019 
 

The parties to this divorce entered into a business asset stipulation regarding the 
husband’s fifty-five business entities.  In doing so, no evidence regarding the husband’s business 
assets were presented at the time of trial.  Instead, the business asset stipulation provided that the 
husband’s business interests were valued at $7.2 million and that the wife would receive 50% of 
said business interests, or $3.6 million.  The wife’s $3.6 million would be paid out over the 
course of 7.5 years.  The special master in the case predominately adopted the business asset 
stipulation of the parties, subject to modifications made to accomplish a fair and reasonable 
division.  The judgment of divorce nisi incorporated the business asset stipulation with these 
modifications, and also ordered that the husband pay the wife $200,000.00 per year in alimony 
and required the wife to refinance certain existing mortgages on properties she retained in the 
divorce.  The $200,000.00 alimony award was predicated upon attributing income to the wife in 
the amount of $18,200.00 annually. 

 

The Appeals Court considered the circumstances surrounding the business asset 
stipulation as well as the factors set forth in Dominick v. Dominick, and determined there was no 
basis in the record to support the trial court judge finding that the business asset stipulation was 
unfair and unreasonable. The husband’s business interests were complex, but both parties were 
found to have been represented by independent and experienced counsel. Likewise, both parties 
also consulted with business valuation experts.  The special master found that the business asset 
stipulation was the product of negotiation and trade-offs made by each side.  The wife’s $3.6 
million was also protected against any losses due to the husband incurring liabilities.  As well, 
both parties had five days between when they signed the business asset stipulation and when the 
special master conducted the colloquy regarding the stipulation to truly digest the terms of the 
agreement. 

 
In determining the duration of the husband’s alimony obligation to the wife, the trial 

court judge erred in calculating the length of the marriage.  Although the judge utilized the 
correct time frame for determining the length of the marriage (date of the marriage to the date of 



Family Law Newsletter: Summer 2019 

service of the Complaint for Divorce), a typographical error contained in the judgment required 
that the duration of alimony must be recalculated.  Additionally, certain adjustments were made 
to one of the wife’s weekly expenses, increasing the expense from $250.00 to $296.59 per week, 
which impacted the alimony award. 

 
For the mortgage obligations, the wife had previously refinanced the mortgage on the 

Dover home but both parties remained on the mortgage.  Although the judgment of divorce 
ordered the wife to timely pay all mortgage costs for the Dover home so long as the husband is a 
guarantor, the husband contends the judge erred in requiring him to remain liable indefinitely on 
the mortgage obligation.  The wife was also awarded the Woods Hole property, which property 
was not encumbered by a mortgage.  Still, the judgment of divorce required the wife to refinance 
the mortgage in her sole name and remove the husband therefrom.  This portion of the judgment 
was vacated and remanded for clarification. 

 
For the wife’s part, she contests the judge’s finding that she could earn an annual salary 

of $18,200.00.  In awarding alimony, the occupation, vocational skills and employability of the 
parties must be considered pursuant to G.L.c. 208, §34.  In attributing income to an alimony 
recipient, the judge is not limited to a party’s actual earnings and may consider potential earning 
capacity.  Still, a judge should not rely on the income-earning potential of an individual who has 
been out of the regular job market for decades. In the instant case, the wife had been unemployed 
since 2005.  After considering the statutory factors, both the special master and judge found that 
the wife was capable of securing employment of 35 hours per week earning the minimum wage 
of $10.00 per hour.  The judge’s findings in this regard were not erroneous.  

 
The wife also claims that the judge erred in awarding alimony based on her need rather 

than the income disparity between the husband and the wife.  In awarding alimony, a judge is 
confined to the analysis that alimony generally should not exceed the recipient’s need or 30 to 35 
per cent of the difference between the parties’ respective gross incomes. In the instant case, the 
judge determined “need” using the parties’ financial statements as filed just prior to the 
proceedings.  The wife had not cut back on her expenses during the course of the proceedings, 
and her financial statement was a proper depiction of the lifestyle enjoyed during the course of 
the marriage.  The judge properly awarded the wife alimony based on the wife’s need and 
measured that need in light of the mandatory considerations, including lifestyle enjoyed during 
the marriage. 
 

K.B. v. R.H. 
95 Mass. App. Ct. 1106 (2019) 

18-P-430 
April 3, 2019 

 
Defendant appealed from a one-year extension of an abuse prevention order issued 

against him pursuant to M. G. L. 209A.  As grounds for his appeal, defendant argued that the 
hearing judge violated his statutory and due process rights by precluding him from testifying, 
presenting witness testimony and denying counsel’s request to provide an offer of proof.   The 
hearing judge denied these requests on the grounds that the hearing had proceeded based upon 
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representation of counsel and neither party testified.  The defendant also sought to have the GAL 
testify on his behalf and sought relief from the impoundment order pursuant to Standing Order 2-
08 of the Probate & Family Court to introduce the GAL’s report into evidence.  The hearing 
judge denied these requests on the grounds that such information was irrelevant. The Appeals 
Court vacated and remanded the order.  

 
The Appeals Court held that representations of counsel is not a substitute for presentation 

of witness testimony and cross-examination the plaintiff.  Even though a trial judge may properly 
limit cross examination, the trial judge’s outright denial of defendant’s request to present 
evidence and cross-examine was an abuse of discretion.  With respect to the testimony of the 
GAL and his or her report, the Appeals Court found that the report and testimony may be 
relevant to the issue of plaintiff’s reasonable fear of imminent serious physical harm and whether 
extension of the order was necessary to protect her from likelihood of abuse.  The Appeals Court 
deferred to the trial court on the issue of impoundment.  

 
Vacated and remanded.  

 
Leeden v. Doell, Jr.  

95 Mass. App. Ct. 1108 (2019) 
18-P-499 

April 22, 2019 
 

Father appealed an amended judgment of modification and judgment of contempt on the 
grounds that the trial judge did not find a substantial change of circumstance to warranting 
modification, and that mother was in contempt.  Judgments vacated in part and remanded.   

 
Pursuant to a paternity judgment dated April 24, 2015, commencing in September, 2015 

father was granted parenting time with the parties’ child on alternating weekends from Friday at 
5:00 p.m. until Sunday at 6:00 p.m., or Monday at 6:00 p.m. if Monday was a holiday.  
Additionally, Father was granted summer vacation parenting time for a period of two 
nonconsecutive weeks during the summer.  The underlying paternity judgment also ordered the 
child’s birth certificate amended to reflect father’s surname as the child’s middle name.   

 
In August, 2015, mother filed a complaint for modification seeking to delay 

implementation of father’s parenting schedule due to the child allegedly experiencing distress 
during parenting time.  Father filed a counterclaim for modification requesting: (i) that his 
parenting time commence at 4:00 p.m. to provide him with sufficient time to catch the ferry to 
New York, where father resides; and (ii) that the child’s birth certificate be amended to include 
his surname.  Additionally, father filed a complaint for contempt against mother for denying him 
summer vacation time.  
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After trial, the judge found that neither party demonstrated a substantial change of 
circumstance warranting modification of the underlying judgment.  However, the judge found 
that since the paternity judgment entered, the child was diagnosed with autism and placed on an 
IEP.  The judge further found that the child’s best interests were served by attending preschool 
full-time.  The judgment was modified so that father’s parenting time took place during 
alternating weekends from Friday at 4:00 p.m. until Sunday at 6:00 p.m., or Monday if there is a 
holiday, and that father’s vacation time occur when school is not in session.  The Appeals Court 
held that although there was an evidentiary basis for the modification of parenting time, it was 
unclear whether it was justified based upon a change in circumstances of the parties or the child.   

 
The Appeals Court held that the trial judge properly denied father’s request to amend the 

child’s birth certificate based upon the ground that no change of circumstance occurred.   
 
The trial judge did not find mother in contempt for denying father’s summer parenting 

time.  The judge found that father requested vacation dime during a week the child was 
scheduled to start preschool, and that father would not commit to returning the child in time to 
attend the first day.  Nothing in the underlying judgment prohibited mother from enrolling the 
child in preschool.  Under such circumstances, the judge properly exercised her discretion in 
concluding that mother had not committed a ‘clear and undoubted disobedience’ of the 
underlying judgment.     

 
Provisions of the amended judgment related to the adjusted parenting plan were vacated 

and the case remanded for clarification as to whether the modification was based upon a change 
in circumstances of the parties or the child.  Pending further order, the parenting schedule set 
forth in the April 24, 2015 judgment should remain.  Remainder of amended judgment and 
contempt judgment affirmed.  
 

 

Irish v. Irish 
95 Mass. App. Ct. 1114 (2019) 

No. 18-P-948 
May 21, 2019 

 
 The wife appeals a judgment dismissing her complaint seeking to divide certain property, 
post-divorce.  The wife alleges the husband fraudulently concealed substantial assets when 
negotiating the separation agreement “resulting in manifestly unjust property division.”  The 
wife appealed and the appeals court affirmed the trial court’s dismissal.  The 2010 separation 
agreement survived as an independent contract and provided for wife to receive equity interest in 
her shares in the business, upon the sale of the business.  The business was sold in 2012.  The 
wife claims the husband received an additional payment “based on a twenty percent ‘phantom’ 
or ‘ghost’ equity share that the wife claims he negotiated in an undisclosed ‘side deal’ in 2009.”  
The wife first field in the United States District Court in November 2012, where it remained until 
February 2014.  The case was remanded to the Probate & Family Court, however, the wife did 
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not file an action in the Probate & Family Court, but instead filed a motion to reopen in federal 
court.  The action was vacated for lack of subject matter jurisdiction. 
 
 Finally in December 2016, the wife filed an action in the Probate & Family Court and 
following husband’s motion to dismiss, the matter was dismissed in December 2017.  The wife 
appeals the recent Probate & Family Court dismissal alleging the husband’s stock equity was 
concealed and due to the concealment, she can bring an action “at any time” after the divorce.  
“Rule 60 sets forth a comprehensive framework for obtaining relief from a final judgment or 
order, balancing the competing needs for finality and flexibility to be certain that justice is done 
in light of all of the facts.” Sahin v. Sahin 435 Mass. 396, 399-400 (2001).  The judge exercises 
his or her discretion and the appeals court reviews the decision for abuse of discretion.  No abuse 
of discretion was found.  The wife filed her complaint over 1 year after the Rule 60 deadline, 
such a deadline cannot be extended.  Further, the alleged fraud is not a basis to vacate the 
judgment.  The record provided no support for wife’s claim of “compelling or extraordinary 
circumstances.”  The appeals court held the “substantial delay in bringing the rule 60 (b) (6) 
motion is itself grounds for denying the rule 60 (b) (6) motion.” 
 
 

C.C. v. M.C.D. 
95 Mass. App. Ct. 1114 (2019) 

No. 18-P-902 
May 22, 2019 

 
 Defendant appeals a District Court judge’s extension of a 209A abuse prevention order, 
arguing the evidence did not show the plaintiff was in reasonable fear of imminent serious 
physical harm.  The appeals court affirmed the extension.  In 2011, the plaintiff sought a 
restraining order pursuant to M.G.L. c. 209A order after the defendant, while on probation, 
pushed her during an argument.  The order was extended twice more for six months each.  At the 
October 2012 extension hearing, the plaintiff stated “that if the restraining order goes away it 
gives him the right to try something…[h]e has anger issues and I'm just very afraid that 
something could happen.”  Prior to the October 2012 extension hearing, “ the defendant had 
come to the court house to pick up some papers, had stormed out of the building and broken a 
door, and as a result had been tried and found guilty of malicious destruction of property, a 
felony, and sentenced to fourteen days committed time in a house of correction.”  At the October 
2012 hearing the defendant stated to the judge, “You're going by the words of a psychotic 
woman. Jackass.”  Again the order was extended in 2013, 2014, and 2015.  At the April 2016 
extension hearing, the defendant “had an outburst when the original hearing judge extended the 
order for another year… the defendant had to be restrained.” 
 
 Defendant alleges the plaintiff does not have a reasonable fear of imminent serious 
physical harm and the extension should be denied.  However, when assessing “whether a 
plaintiff has met her burden, a judge must consider the totality of the circumstances of the 
parties' relationship.” Iamele v. Asselin 444 Mass. 734, 740 (2005).  One such consideration is 
the “parties’ demeanor in court.”  Id. at 740.  The appeals court upheld the trial court’s finding 
the plaintiff was still in reasonable fear of imminent serious physical harm and therefore, the 
extension of the order. 
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Fioravanti v. Swenson 

95 Mass. App. Ct. 1114 (2019) 
No. 18-P-1176 
May 22, 2019 

 
 Husband filed a Complaint for Modification of the child support order alleging wife’s 
financial conditions were not accurate at the time the order was entered.  Wife filed a motion to 
dismiss.  Before the hearing on the motion to dismiss, the husband amended his Complaint for 
Modification.  At the motion to dismiss hearing, the judge dismissed the amended complaint 
finding husband could not amend as of right after wife had filed her motion to dismiss.  Husband 
sought leave to amend his complaint, leave was granted by a different judge.  The original trial 
court judge later vacated the order and denied the motion to amend, and dismissed the original 
complaint.  The husband appealed.   
 
 While “a trial judge should be generously disposed to motions to amend pleadings.” 
DiVenuti v. Reardon, 37 Mass. App. Ct. 73, 77 (1994), a “party may not amend his or her 
complaint as of right after a responsive pleading is served.” Mass. R. Civ. P. 15 (a).  The trial 
court judge incorrectly identified the motion to dismiss as a responsive pleading.  A motion to 
dismiss “is not a responsive pleading within the meaning of Mass. R. Civ. P. 15 (a).” As noted 
by the judge, Massachusetts Rule of Civil Procedure 15(a) and Massachusetts Rule of Domestic 
Relations Procedure 15(a) are identical in language.  The appeals court reversed the judgment 
dismissing the husband’s complaint and remanded for further proceedings. 

 
C.S. v. J.S. 

2019 Mass. App. Unpub. LEXIS 417 
No. 18-P-1194 
May 30, 2019 

 
 Father appeals from a removal action permitting mother with sole legal and physical 
custody under a 209A restraining order, to remove the minor child to Washington State.  The 
appeals court affirmed the decision of the trial court.  Regarding the decision of custody being 
sole to mother, father did not challenge any of the findings of fact, but rather suggested the judge 
erred by not appropriately weighing the mother’s mental health history and father’s higher score 
on an intelligence test.  The appeals court found no abuse of discretion. 
 
 Father alleges the judge abused his discretion in permitting the mother’s removal.  
However, the trial court judge appropriately considered the “real advantage” to the child, 
mother’s “good and sincere reason” for removal, and “the presence of absence of a motive to 
deprive the noncustodial parent of reasonable visitation.”  Yannas v. Frondistou-Yannas, 395 
Mass. 704, 711 (1985).  The judge found such advantages to mother including her family being 
in Washington, educational and career opportunities available to her, that would not be available 
in Massachusetts.  The judge found mother’s motivation was sincere and there was no desire to 
deprive father of time.  The judge found the mother “recognized the importance of the child 
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maintaining a relationship with the father.”  For these reasons, the appeals court affirmed the trial 
court’s decision. 
 
 


