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Supreme Judicial Court  

Flagg v. AliMed, Inc., 466 Mass. 23 (2013). 

The Supreme Judicial Court, in the circumstances of this case, determined that G.L. c. 151B, § 

4(16) prohibits associational discrimination based on handicap. 

The allegations of the complaint were as follows.  Plaintiff was an eighteen-year employee with 

good performance reviews.  On December 7, 2007, plaintiff’s spouse underwent surgery for a 

brain tumor, and thereafter required rehabilitative care.  As a result, plaintiff became responsible 

for his children’s care, and on occasion had to pick up his daughter from school and was absent 

from work for approximately 25 minutes on such afternoons.  Plaintiff did this on various days 

between December 27, 2007 and January 15, 2008, and would not punch out and back into work 

on such occasions.  Plaintiff’s manager was fully aware of this, and did not say anything to 

plaintiff about it; rather, plaintiff’s manager told him to take as much time as he needed to care 

for his family.  On February 4, 2008, AliMed terminated plaintiff proffering as its reason the fact 

that it had been paying plaintiff for time he had not worked.  Plaintiff asserted that this reason 

was false, and that the real reason he was terminated was that his wife had a very serious and 

expensive medical condition rendering her totally disabled, and for which AliMed, through its 

medical plan, was financially responsible.  The termination occurred at a time when plaintiff’s 

wife was in the hospital again due to the recurrence of the brain tumor.  The termination resulted 

in immediate termination of plaintiff’s health insurance.    

Plaintiff filed a complaint in the Superior Court alleging associational discrimination under G.L. 

c. 151B.  The Superior Court dismissed plaintiff’s complaint pursuant to Mass.R.Civ.P. 12(b)(6) 

as it determined that Massachusetts did not recognize a claim of associational discrimination.  

Plaintiff appealed and the case was transferred to the SJC on its own motion.   

The SJC determined that plaintiff’s claim did fit within the scope of G.L. c. 151B, § 4(16), 

relying on three areas of support: (1) the language and purpose of that section and G.L. c. 151B 

generally; (2) the longstanding and consistent interpretation of that section by the Massachusetts 
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Commission Against Discrimination; and (3) analogous provisions of Title VII and the 

Rehabilitation Act, and the federal courts’ interpretation thereof to recognize association 

discrimination despite the lack of a specific reference in the statutory language.  See id. at 27. 

On the first point, the SJC relied on Section 9’s requirement to interpret the statute liberally to 

effectuate its remedial purpose, and it drew parallels between animus based upon being 

“regarded as” handicapped (the third prong of the definition of “handicap”), and an employer 

treating an employee “as if” he were disabled (here, because of the financial burdens of his 

wife’s known handicap).  See id. at 27-32.  On the second point, the SJC explained that the 

MCAD has interpreted G.L. c. 151B § 4 to protect against employment discrimination based on 

association for more than thirty years, and that the Court will “generally afford the commission’s 

interpretation of c. 151B’s provisions substantial deference.”  Id. at 32.  As to the third point, 

AliMed argued that the ADA specifically includes associational discrimination unlike G.L. c. 

151B, signaling legislative intent to exclude such a protected category.  The SJC rejected this 

argument because the ADA was enacted in 1990, seven years after the legislature added § 4(16) 

to G.L. c. 151B, and found that the far more persuasive analogy was to the earlier Rehabilitation 

Act, on which § 4(16) was based.  See id. at 33-37.    

In footnotes 15 and 18 of the opinion, the SJC made clear that its holding was limited to the 

immediate family context, and that it was not deciding whether an employee with a handicapped 

spouse is entitled to a reasonable accommodation.    

In concurrence, Justice Gants (joined by Justice Cordy) emphasized the limited holding of the 

decision to the facts of the case, and concurred not because of deference to the Commission’s 

interpretation, but for the following two reasons: (1) when a family member of an employee on a 

health plan is handicapped, the employer will attribute medical expenses arising from such 

handicap to the employee, thereby regarding that employee as if he had the spouse’s handicap; 

and (2) the federal courts’ interpretation of the analogous Rehabilitation Act as reaching 

associational handicap discrimination.    

 

Appeals Court  
 

(1) Allenson v. Superintendent of the Norton Public Schools, 2013 WL 5505742 (Mass. 

App.Ct. Oct. 7, 2013) (unpublished decision). 

 

Plaintiff, a teacher, won a trial in Superior Court in 2003 on her handicap discrimination claim 

regarding her termination, and was awarded damages for lost wages and emotional distress.  

Separately, plaintiff pursued arbitration of her dismissal and reinstatement under G.L. c. 71, § 42.  

At the arbitration, she sought to prevent the superintendent from providing any evidence of the 

reasons for her dismissal, asserting that the jury’s verdict had preclusive effect.  The arbitrator 
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disagreed because the arbitration involved not only issues of “unprofessional conduct,” but also 

‘“the best interests of the pupils in the district and the need to elevate performance standards.’”  

Id. at *2 (quoting G.L. c. 71, § 42).  The arbitrator (after plaintiff then chose not to participate 

further in the arbitration) thereafter concluded that “the superintendent had met the statutory 

burden of proving that [plaintiff] had engaged in conduct unbecoming a teacher,” and therefore 

determined that the dismissal was justified.  Id. at *1.   

Plaintiff then filed an action in Superior Court to vacate the arbitrator’s decision on the ground 

that the arbitrator exceeded her authority by refusing to give preclusive effect to the jury verdict.  

The Superior Court agreed, vacated the decision and remanded it on grounds that the arbitrator 

exceeded her authority and it refused to hear evidence material to the controversy.  The Appeals 

Court reversed, reasoning that judicial review of arbitration awards is very limited pursuant to 

G.L. c. 150C.  Even if the arbitrator’s decision not to give preclusive effect to the jury award was 

in error, such an error is not a ground to vacate the decision.  On the issue of an alleged refusal to 

hear evidence, the Appeals Court determined that the arbitrator had not refused to hear evidence, 

but had determined that the jury’s verdict was not entitled to preclusive effect.  The Appeals 

Court added that had plaintiff chosen to participate in the arbitration, she could have introduced 

the jury’s verdict as evidence.   

 

(2) Brown v. Office of the Commissioner of Probation, 2013 WL 4710391 (Mass.App.Ct. 

Sept. 3, 2013) (unpublished decision). 

 

Plaintiff, an Assistant Chief Probation Officer, prevailed on her retaliation claim, and the jury 

awarded her $6,000 in compensatory damages and $500,000 in punitive damages.  The Superior 

Court judge, observing that the jury’s liability finding rested “on tenuous ground,” allowed 

defendant’s motion for remittitur, and reduced the punitive damages award to $108,000.  Id. at 

*1.  The Appeals Court affirmed because: (1) “the retaliation in question was significantly less 

reprehensible than conduct in other cases where lesser punitive damages had been awarded”; (2) 

“the great disparity between the punitive and compensatory damage awards”; and (3) “that no 

criminal or civil penalties had been shown to apply to the behavior upon which the retaliation 

was predicated.”  Id.   

 

(3) Fridrich v. L-3 Services, Inc., 2013 WL 656323 (Mass.App.Ct. Feb. 25, 2013) 

(unpublished decision).  

 

After being laid off pursuant to a reduction in force, plaintiff, a contracts professional, filed a 

claim against his employer alleging age discrimination in violation of G.L. c. 151B, § 4.  The 

Superior Court granted defendant’s motion for summary judgment, and plaintiff appealed.  The 

Appeals Court affirmed after determining that plaintiff failed to put forth any evidence that the 

company’s proffered reasons for his discharge (deciding to retain two younger co-workers over 

plaintiff because they had a longer tenure, a good rapport with government contracts personnel, 
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were more qualified, and plaintiff lacked a clearly defined role) were a pretext to mask 

discriminatory animus.  Although plaintiff alleged that he possessed superior skills to such co-

workers, he failed to proffer any evidence to that effect aside from his personal opinion. The 

company’s decision to redistribute plaintiff’s duties to two employees, one of whom was 

younger than plaintiff, was also insufficient to establish pretext.  

Notably, the Appeals Court, while explaining that statistical evidence was helpful to establish a 

prima facie case, also determined that a layoff roster showing that eighty percent of the twenty-

four employees it laid off throughout the country during the relevant timeframe were age forty or 

over, without more, would not raise a reasonable inference of discriminatory animus and 

causation because plaintiff “failed to eliminate other explanations for the disparity.”  Id. at *2.  

For example, plaintiff did not provide information on the company’s total number of employees 

or the percentage of its total employees in the protected age category.  “If, for example, the 

evidence showed that eighty percent of [the company’s] workforce was in the protected age 

category, the statistic offered by [plaintiff] would lose most, if not all, of its probative force.”   Id 

at n.9. 

 

(4) Lashgari v. Zoll Medical, 2013 WL 4029211 (Mass.App.Ct. Aug. 9, 2013) (unpublished 

decision). 

 

The Appeals Court affirmed the Superior Court’s dismissal of plaintiff’s claim of associational 

handicap discrimination under Mass.R.Civ.P. 12(b)(6) and Iannacchino v. Ford Motor Co., 451 

Mass. 623 (2008).  Plaintiff alleged that he was demoted, placed on a performance plan and 

constructively discharged by the company’s vice president (Clifford King) after plaintiff told his 

supervisor (Shawn Price) that he could not work additional hours because his autistic son 

required constant care.  Without getting to the issue of whether associational handicap 

discrimination should extend beyond the facts in Flagg v. AliMed, Inc., 466 Mass. 23 (2013), the 

Appeals Court determined that there was an insufficient pleading of causation, particularly any 

allegation that the vice president (King) was aware of his son’s handicap. The Appeals Court 

explained that plaintiff could not “rectify these causal deficiencies by merely casting the timing 

of the demotion as suspect or illogical. Such conclusory and speculative allegations are not 

enough to survive the pleading stage under Iannacchino.”  Id. at *1. 

 

(5) McLaughlin v. City of Lowell, 84 Mass.App.Ct. 45, 992 N.E.2d 1036 (July 25, 2013). 

 

A fire captain had no reasonable expectation of proving a prima facie case for handicap 

discrimination under G.L. c. 151B, § 4(16) because a retiree medical panel found that he was 

unable to perform the essential functions of his job within the parameters of G.L. c. 32, § 8 (the 

statute governing the reinstatement of disabled public retirees), despite the fact that the majority 
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of the panel (2-1) (and previously unanimously on two occasions) determined that he was able to 

perform the job.  In this case, plaintiff had alleged a claim for handicap discrimination and 

interference after he was denied reinstatement under G.L. c. 32, § 8 pursuant to a medical panel’s 

finding that he was unable to perform the essential functions of his job.  Under, G.L. c. 32, § 8 

the panel’s determination must be unanimous. 

Plaintiff had asthma and was granted retirement based on a disability after suffering an asthma 

attack while responding to a fire. His G.L. c. 151B claim focused on the allegation that the city 

created a rule prohibiting the use of inhalers during the medical examination process in an effort 

to prevent his reinstatement.  Plaintiff received a jury verdict in his favor on his G.L. c. 151B 

claim of handicap discrimination.  The city, in its motion for judgment notwithstanding the 

verdict (jnov), argued that plaintiff was not a qualified handicapped person due to his inability to 

be reinstated under G.L. c. 32, § 8.  The lower court disagreed, and contended that the jury could 

have found that the city discriminated against plaintiff by creating a rule prohibiting the use of 

inhalers in order to thwart plaintiff’s efforts to be reinstated.  It reasoned that liability on the 

discrimination claim stemmed from the creation of the actual rule so that plaintiff could not be 

reinstated, and that plaintiff’s inability to obtain unanimous approval of the medical panel for 

reinstatement did not foreclose the discrimination claims.  

The city appealed and the Appeals Court reversed the judge’s denial of the city’s jnov motion. 

The Appeals Court held that the adverse determination under G.L. c. 32, § 8 foreclosed 

plaintiff’s claims under G.L. c. 151B, and that the court was bound by the medical panel’s 

decision “specifically with respect to whether the disability retiree is a qualified handicapped 

person” under G.L. c. 151B, § 4(16).  Id. at 71.  For this reason, it was not possible for plaintiff 

to ever establish a prima facie case of handicap discrimination given that he could not show that 

he was a qualified handicapped person within the construct of G.L. c. 151B, § 1(16).  The 

Appeals Court, after determining that the medical panel considered the issue of the validity of the 

prohibition against the use of inhalers, ruled that this was an issue that was “fully and finally 

litigated” and that “the statutory scheme governing the reinstatement to service of a disability 

retiree operates to replace the fact-finding function of either judge or jury specifically with 

respect to whether the disability retiree is a qualified handicapped person under the 

antidiscrimination statute, a determination by which the court is bound where the facts 

underlying that determination are not subject to review.”  Id. at 70-71.   

The Appeals Court clearly was compelled to harmonize the two statutes at play, stating 

‘“[w]here two statutes relate to the same subject matter and are not irreconcilable, “they should 

be construed together so as to construe a harmonious whole consistent with the legislative 

purpose.”’” Id. at 65.   The Appeals Court also stressed that plaintiff’s “remedy rested with an 

administrative appeal process afforded him pursuant to G.L. c. 30A, § 14,” which he failed to 

utilize.  Id. at 70. 
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(6) Rochat v. L.E.K. Consulting, LLC, 2013 WL 308982 (Mass.App.Ct. Jan. 28, 2013) 

(unpublished decision). 

 

The Appeals Court reversed summary judgment on plaintiff’s gender discrimination claim 

primarily because the case presented a question as to the extent to which a supervisor’s previous 

gender-based comments (e.g., “Oh, that’s a typical female thing to do”) revealed a gender 

animus that may have infected the decision to terminate her—a question that needs to be 

resolved by a jury.  

Here, plaintiff, a consultant in a business consulting firm, filed a claim of discrimination based 

on her gender after being terminated following the employer documenting her alleged declining 

performance for several months.  The lower court granted defendant’s motion. Plaintiff appealed, 

and the Appeals Court reversed.  The Appeals Court, calling the question “close,” determined 

that summary judgment was unwarranted due to the following evidence of pretext for gender 

discrimination: (1) the supervisor who had previously made the gender-based comments 

prepared an “extremely harsh” review of one of plaintiff’s recent projects one day after plaintiff 

was terminated and therefore a jury could reasonably find that the severity of the review could 

have been “shaded” in an effort to justify her termination; (2) the absence of women in high level 

positions at the company; (3) the supervisor who had previously made the gender-based 

comments was a decision maker who may have influenced other decision makers who reached 

the consensus to terminate plaintiff; (4) the reasons relied upon for her termination (her attitude 

and professionalism) were areas in which she had previously received high marks on 

performance reviews; and (5) evidence that male comparators received better treatment for 

similar negative reviews, such as being put on a performance improvement plan or being allowed 

to remain employed long enough to receive a bonus.  Id. at *1, 6-8. 

The dismissal of claims against an individual, the head of the company’s Boston office, for 

aiding and abetting under G.L. c. 151B and tortious interference with plaintiff’s employment was 

affirmed because plaintiff had not named him individually on the MCAD charge, and otherwise 

failed to offer any evidence that he acted with “actual malice.” Id. at *8, n. 20. 

 

(7) Sansoucy v. Southcoast Health Systems, Inc., 2013 WL 5524116 (Mass.App.Ct. Oct. 8, 

2013) (unpublished decision). 

 

Plaintiff, a certified nursing assistant, filed claims of discrimination and retaliation against her 

employer, claims of sexual harassment against a co-worker, a respiratory therapist, and claims 

against supervisory personnel for aiding and abetting the perpetrator of the sexual harassment.  

Plaintiff complained to the hospital on October 19, 2006 of being sexually harassed by a co-

worker since 2005, which included two instances in which the co-worker kissed or attempted to 
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kiss plaintiff.  An investigation ensued (during which the harasser was placed on paid leave) 

which revealed similar conduct toward other female employees.  After learning of plaintiff’s 

complaint, whose identity was not revealed to the harasser, the harasser approached plaintiff 

inquiring whether she was the accuser.  Plaintiff reported this incident to human resources on 

October 24, 2006, and, as a result, the harasser was given a written warning on November 1, 

2006 and prohibited from speaking to coworkers about the complaint.  No further acts of sexual 

harassment occurred after this November 1
st
 date.  After the conclusion of the investigation and 

issuance of the written warning, the harasser was reinstated.  Thereafter, plaintiff claimed that 

the hospital made no effort to prevent his interactions with her at work, that he continued to ask 

her about the identity of the complainant, and that she was fearful of him during this time, hiding 

in rooms when he would appear on her floor.  After learning of his violation of the terms of the 

written warning, the harasser was terminated on June 5, 2007.  Before his termination, on May 

25 or 26, 2007, plaintiff saw the harasser on her floor and became “distraught and panicked.”  

She later made a comment to a co-worker about getting a gun so that she no longer needed to 

worry about him. Plaintiff’s comment resulted in her being disciplined (a written warning), and 

in her complaint she alleged that she was constructively terminated due to the employer’s 

placement of conditions on her employment (requiring her to attend counseling with employee 

assistance) that she refused to accept.  

Plaintiff filed her claims in court on November 30, 2009.  The lower court granted the harasser’s 

motion for summary judgment and dismissed all claims against him as untimely under G.L. c. 

151B, § 9 (three-year statute of limitations) because no objectionable “sexual” conduct had 

occurred in the three year time period preceding the filing of plaintiff’s complaint.  The lower 

court determined that there was no “anchoring event” that occurred within the statute of 

limitations period that would render the previous conduct actionable.  Plaintiff appealed, and the 

Appeals Court affirmed the dismissal, determining that “[a]lthough [the harasser] continued to 

harass [plaintiff] within the limitations period by seeking to learn the identity of his accuser, we 

agree that this type of continuing nonsexual harassment is insufficient to anchor a claim of a 

continuing violation of sexual harassment.”  Id. at *2.  The Appeals Court further determined 

that the non-sexual and timely conduct of the harasser, albeit intimidating because of his “deep 

voice” and “adamant questioning,” was insufficient to establish actionable claims of hostile work 

environment and intimidation because his actions did not create “a prolonged and compelling 

pattern of mistreatment that forced [plaintiff] to work under intolerable, sexually offensive 

conditions.”  Id. at *2.  The Appeals Court noted that the standard does not permit the court to 

consider plaintiff’s subjective state of intimidation and fear.  Id. 

The Appeals Court also agreed that liability under G.L. c. 151B against the hospital employer 

should have been dismissed because co-worker harassment can only be actionable against the 

employer when an employer “knew or should have known of the harassing conduct but failed to 

take prompt, effective and reasonable remedial action.”  Id. at *3.  The Appeals Court 
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determined that the hospital’s response was reasonable, and noted in footnote 7 that its remedial 

activity need not have succeeded.   

Finally, the Appeals Court agreed that the hospital’s discipline of plaintiff was not retaliatory and 

its ultimatum did not constitute a constructive termination given plaintiff’s history of anger and 

temperament issues.  

 

(8) Williams v. City of Holyoke, 2013 WL 5223594 (Mass.App.Ct. Sept. 18, 2013) 

(unpublished decision). 

 

The Appeals Court reversed the lower court’s dismissal (on a Mass.R.Civ.P. 12(b)(6) motion) of 

plaintiff’s complaint of sexual harassment against her supervisor as time-barred. Plaintiff alleged 

instances of sexual harassment between September 2006 and March 2007.  Plaintiff filed at the 

MCAD in October 2008, claiming an “anchoring event” (apparently of disparate treatment, not a 

sexual event) on May 9, 2008.  The Superior Court judge dismissed the claim as untimely 

because she was told by municipal officials in April 2007 that they could do nothing about her 

supervisor’s behavior without a formal complaint, and therefore she had notice at that point “that 

her work situation was pervasively hostile and unlikely to improve,” citing Cuddyer v. Stop & 

Shop Supermarket Co., 434 Mass. 521, 539 (2001), and should have filed with the MCAD by 

January 2008.  Id. at *2.    

In reversing the dismissal, the Appeals Court explained that the judge overlooked a number of 

plaintiff’s subsequent allegations that indicate she reasonably did not act as if her work situation 

was unlikely to improve, namely she sought counseling in 2007 and filed a grievance with her 

union on June 24, 2008, alleging sexual harassment and retaliation.  The grievance was denied 

on September 5, 2008, and “only then did she conclude that ‘her work situation was pervasively 

hostile and unlikely to improve.’”  Id.  Plaintiff thereafter filed with the MCAD in October 2008, 

and therefore her claims were timely. 

 

Superior Court  

 

(1) Langton v. Massachusetts Department of State Police, 2013 WL 5531398 (Mass. Super. 

Sept. 26, 2013). 

 

Plaintiff, a state trooper, brought a claim of hostile work environment based upon sexual 

orientation against the Massachusetts Department of State Police.  From February 2009 through 

May 2010, plaintiff’s co-workers subjected him to a series of offensive and abusive acts, 

including: putting “blow pop” lollipops in his cruiser; sending him unsolicited messages about 

retirement accommodations in the same town in which the police barracks were located; asking 
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him whether he stocked “whistle condoms” as part of his duties as the supply officer; placing a 

“whistle condom” in the supply locker shortly thereafter; making sexual gestures or remarks 

when speaking with him about his sexuality; and vandalizing his cruiser.  Plaintiff reported these 

acts in 2009 to his supervisors, who largely did not stop the harassment.   

Plaintiff filed at the MCAD on July 6, 2010, and the charge was dismissed as untimely on 

December 18, 2012.  Thereafter, plaintiff filed an action in the Superior Court, and defendant 

filed a Mass.R.Civ.P. 12(b)(6) motion to dismiss the action as untimely. The court, in 

considering the continuing violation doctrine, determined that plaintiff met the requirements of 

showing: (1) an anchoring event within 300 days of the MCAD filing; (2) that such substantially 

related to the prior events; and (3) as to the “required third showing,” that “he was not ‘aware 

that [he] was being unlawfully discriminated against while the earlier acts, now untimely, were 

taking place.’” Id. at 1-2 (citing Cuddyer v. Stop & Shop Supermarket Co., 434 Mass. 521, 539 

(2001)). As such, there was a factual issue that should be determined by a jury.  Id. at *2.   

 

(2) Mantell v. P & J.V. Management Corp. (Lawyers Weekly No. 12-069-13) (Gaziano, J.) 

(Plymouth Superior Court, Docket No. PLCV2013-00085 and 2012-00536 (Sept. 18, 

2013).  

 

Two plaintiffs brought claims in Superior Court of sexual harassment and gender discrimination, 

and defendants filed counterclaims of conspiracy, malicious prosecution, and abuse of process.  

Plaintiffs filed a special motion to dismiss under the anti-SLAPP statute, G.L. c. 231, § 59H. 

Plaintiffs prevailed on the motion since they showed that the counterclaims were based only on 

their petitioning activity, and defendants failed to meet their burden of showing that plaintiffs’ 

petitioning activity was devoid of any factual support or an arguable basis under the law.  Under 

the statute, defendants were required to pay plaintiffs’ attorneys’ fees and costs. 

 

(3) Mickiewicz v. City of Boston, 2013 WL 5568229 (Mass. Super. April 4, 2013). 

 

Defendant’s motion for summary judgment on plaintiff’s claim of failure to promote due to her 

handicap was granted.  Plaintiff, the Head Administrative Clerk at the City of Boston’s Licensing 

Board, where she had worked since 1994, has a kidney disease.  Two of plaintiff’s co-workers 

had been awarded job responsibilities of a Senior Budget Analyst who had resigned, and were 

consequently provided with reclassified jobs and pay upgrades.  Plaintiff filed a grievance 

alleging that the positions had not been properly posted in accordance with the Board’s collective 

bargaining agreement with plaintiff’s union.  Four years later, an arbitrator ruled in plaintiff’s 

favor, and the jobs were posted.  Plaintiff applied for both positions, but was denied—as plaintiff 

admitted—because the two co-workers then had superior direct relevant experience for the 

positions (after having performed the jobs for four years). 
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Summary judgment was allowed for the following reasons: (1) plaintiff admitted that her co-

workers were hired because they had more relevant experience; (2) the Board was aware of 

plaintiff’s handicap when she was hired and provided reasonable accommodations to her 

throughout the years; (3) the Board Secretary’s unsolicited inquiries as to whether plaintiff 

needed assistance completing her work seven times over the course of two years after she had a 

kidney transplant did not evidence discriminatory bias because plaintiff admitted that the Board 

Secretary had observed her not getting her work done in a timely manner and she had been 

provided several accommodations over the years; (4) her probable cause determination at the 

MCAD was inadmissible hearsay; and (5) statements by a union co-worker, found only in 

plaintiff’s MCAD charge, that she had been denied the promotions because she had “attendance 

issues” and had taken “FMLA time to take care of her father,” were “totem pole hearsay” and 

“uninformed conjecture by a worker who played no role in the subject decisions of the Board.”  

Id. at *3, 6. 

According to the court, plaintiff’s recourse for the situation was through another grievance 

and/or by making certain requests in the initial grievance (i.e., that experience as a result of the 

improper reclassification should not be considered). 

 

(4) Shipley v. Nagel Cutrell Wendell & Associates, et. al. (Lawyers Weekly No. 12-070-13) 

(Wilkins, J.) (Middlesex Superior Court, Civil Action No. 13-647-A) (Sept. 26, 2013).  

The court denied in part defendants’ motion to dismiss plaintiff’s harassment complaint under 

G.L. c. 258E based upon G.L. c. 151B’s exclusivity and exhaustion requirements “with respect 

to all injunctive relief sought under Count I and all damages sought for acts not constituting 

employment discrimination.”   

G.L. c. 258E provides injunctive relief and monetary compensation for losses suffered as the 

result of “harassment,” including loss of earnings, out-of pocket losses and attorneys’ fees.  

“Harassment” is defined under the statute as “(i) 3 or more acts of willful and malicious conduct 

aimed at a specific person committed with the intent to cause fear, intimidation, abuse or damage 

to property and that does in fact cause fear, intimidation, abuse or damage to property; or (ii) an 

act that: (A) by force, threat or duress causes another to involuntarily engage in sexual relations; 

or (B) constitutes a violation of section 13B, 13F, 13H, 22, 22A, 23, 24, 24B, 26C, 43 or 43A of 

chapter 265 or section 3 of chapter 272.”   

The court explained, “[t]o the extent that defendant’s motivation for some or all of his acts may 

not have been discriminatory, the exclusivity provisions of G.L. c. [151B], § 9 do not apply.”  

Further, as to immediate and effective injunctive relief, “G.L. c. 151B, § 5 permits application to 

the court for injunctive relief pending the MCAD’s determination, granting the court ‘power to 

grant such temporary relief or restraining orders as it deems proper.’  Where G.L. c. 258E was 

enacted after G.L. c. 151B, the two statutes may be harmonized completely by allowing anti-
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harassment complaints to proceed with respect to injunctive relief, regardless of exhaustion of 

administrative remedies.  The Court therefore does not dismiss claims for equitable relief under 

G.L. c. 258E even for acts otherwise within the scope of G.L. c. 151B, § 4.”  

         

(5) Welgoss v. Department of Transportation, 2013 WL 4007929 (Mass. Super. June 21, 

2013). 

Plaintiff, the former Director of Risk Management of the Massachusetts Turnpike Authority 

(“MTA”) and thereafter MassDOT (after the MTA merged into MassDOT) alleged claims of, 

among others, aiding and abetting age and gender discrimination against the CEO of MassDOT, 

who was also employed in the capacity of Secretary of Transportation.  Plaintiff alleged that 

individual liability attached to the CEO/Secretary for aiding and abetting under § 4(5) because: 

(a) the CEO/Secretary had approved the discriminatory decision to layoff plaintiff and replace 

him with a much younger and less-qualified female; (b) the CEO/Secretary had retained and/or 

promoted other less qualified younger female employees; and (c) the CEO/Secretary had 

deliberately thwarted plaintiff’s efforts to obtain other public employment while assisting 

younger female employees obtain lateral positions within the government.   

Defendants filed a motion to dismiss certain claims under Mass.R.Civ.P. 12(b)(6), which 

included seeking dismissal of the aiding and abetting claim against the CEO/Secretary 

individually. The court allowed the motion as to the Section 4(5) claim against the 

CEO/Secretary, determining that in order to prevail on an aiding and abetting claim, a plaintiff 

must allege facts sufficient to demonstrate that the individual “committed a wholly individual 

and distinct wrong which is separate from the [discrimination] claim in the main.” Id. at *3 

(citing other Superior Court opinions, one of which relied upon MCAD decisions).  Because the 

CEO/Secretary’s alleged discriminatory acts were not “distinct and separate” from the 

discrimination claims against MassDOT “or his duties as that entity’s CEO”, the court 

determined that individual liability did not attach.  Id.    

 


