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Estate and Income Tax Planning Considerations for Intellectual Property 

 

1. Types of Intellectual Property 

 Copyright on original works of authorship including: 

i. Literary works (including computer programs); 

ii. Musical works, including accompanying words; 

iii. Dramatic works, including accompanying music; 

iv. Choreographic works and pantomimes; 

v. Pictorial, graphic and sculptural works; 

vi. Motion pictures and other audiovisual works; 

vii. Sound recordings; and 

viii. Architectural works 

 Patents—exclusive right to manufacture, use and market an invention, 

process or discovery. 

 Licensing of celebrity image ? 

 

2. For purposes of this outline “author” includes any person creating the 

copyrighted or patented work 

 

3. Rights Granted by Copyright 

 Ownership of a copyright is divisible under the 1976 Copyright Act and may 

include the exclusive right to do or authorize the following: 

i. Reproduce the work; 

ii. Prepare derivative works; 

iii. Distribute copies by sale, rental, lease or loan; 

iv. Perform the work publicly; 

v. Perform sound recordings; and 

vi. Display the work publicly. 

 

4. Inventory of Works and Record Keeping 

 Need to maintain a complete inventory of each work and accurate records, 

including: 

i. A good inventory of work is absolutely essential; 
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ii. List of each work, including date work was created and fixed in a 

tangible medium; 

iii. Inventory should include the author’s cost of producing the work--

determines the author’s basis in the work if it is later donated to 

charity or gifted;  

iv. Signed copies of all agreements of sale, loan agreements, deeds of 

gift, publishing constraints, grants of rights to others to prepare 

derivative works or reproductions,  

v. Records of all copyright registrations, deposits and notices; 

vi. Details re how work was created (joint, for hire, as a derivative 

work?) 

vii. Copies of all licenses, grants and gifts, and a description of duration 

and scope of same; 

viii. List of ownership interests that can be devised by will 

ix. Copies of written exercises of termination rights and any other 

contractual rights. 

x. Make sure all gifts are document by a deed of gift. 

 

5. Business Operations 

 How is the author’s business organized? 

 Are works owned by the author or by a corporation, LLC, LP? 

 Does author have an employment contract with the corporation? 

 What does author’s business currently involve in terms of sales, licensing 

and other revenue producing activities? 

 Who is handling business now? 

 Contact information for agents, accountants, bookkeepers. 

 Who should be in charge of author’s work/image in event of death or 

incapacity? 

 What should be done to maximize value in event of death/incapacity? 

 What are potential sources of income that have not yet been exploited?  

 

6. Copyright issues 

 The laws are complex—consult with an IP expert. 

 Owner of copyright has exclusive rights to authorize the financial 

exploitation of the copyrighted work and any derivative works. 

 Ownership of the copyright on an artistic work is distinct from ownership of 

the material object itself. 

 Duration of copyright for work created before 1/1/78 is subject to 1909 

Copyright Act, as amended. 

 Duration of copyright for work created on or after 1/1/78 is the author’s life 

plus 70 years.   

 Duration of copyright for work created by the author “for hire” on or after 

1/1/78 is 95 years from year of first publication or 120 years from the year 

of creation, whichever is shorter.   
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 Author with short life expectancy should consider creating work for hire to 

prolong copyright. 

 All copyrights run to December 31 of year in which they terminate. 

 The 1976 Copyright Act provides a nonassignable right to the author (or his 

surviving spouse or issue) to terminate a transfer or license of a copyright 

executed by the author on or after 1/1/78.  The right to terminate may be 

exercised any time between 35 and 40 years from the date the grant was 

executed.   

 The renewal and termination rights for works created prior to 1/1/78 are 

subject to the 1909 Copyright Act, as amended. 

 If copyright holder grants a license that is exclusive and for entire term of 

copyright, it is considered a sale (although author or donee of lifetime gift of 

copyright would not get capital gains treatment for sale; persons who 

purchase or inherit the copyright and then sell it would receive capital gains 

treatment). 

 If the license is nonexclusive or not for the copyright’s term, the transfer is 

not a sale and gives rise to royalty income, taxable as ordinary income. 

 

7. Valuation of Author’s Works 

 What is current value of inventory of work? 

 What is trend in values of works? 

 What impact would author’s incapacity or death have on values? 

 Estate tax value of work = gross sales price; not allowed to deduct costs of 

sale. 

 Value of copyrights, royalties and patents is based on: 

 Estimated earnings that owner could realize from royalties if the 

owner granted an exclusive unlimited license for the use of the 

patent/copyrighted work for its remaining useful life (may be shorter 

than remaining term of patent or copyright). 

 Look at annual sales x royalty rate 

 Assign a discount rate to determine the present value of the right to 

receive the royalty income over the remaining useful life of the 

patent or copyrighted work. 

 

8. Planning for Gifts, Incapacity and Death 

 Need a durable power of attorney that expressly authorizes attorney in fact 

to deal with all copyright matters and works, including negotiating contracts, 

exercising termination rights in the copyrights, making gifts, creating entities 

to hold and manage copyrighted works. 

 Plans for lifetime gifts/sales 

 Be careful of assignment of income issues—transfer entire interest in 

work first and have donor contract for sale or license of work. 

 Sale by author is taxed as ordinary income. 

 Beware the carryover basis for gifted works—donee’s basis is limited 

to author’s cost of producing the work. 
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 Lifetime Charitable Donations 

 Author who wishes to donate royalties to a charitable organization 

and avoid all income tax after transfer must assign both the royalties 

and the source of the royalties (copyright or patent) to the donee, 

otherwise the royalties will continue to be included in the donor’s 

income. 

 If author assigns the right to receive royalties to charity but not the 

copyright or patent related to those royalties, the donor must include 

the royalty income in his or her gross income but can take a 

deduction for the royalties paid to the charity. 

 Note that there are specific limits on the amount that the author can 

deduct for charitable contributions of intellectual property.  See IRC 

Section 170.   

 

 Plans for disposition at death of author 

 Bequests to wife, other relatives, friends 

i. Better to leave copyrighted works by will than trust due to 

Copyright laws 

 Consider LLC to hold works and provide for ongoing management—

allows separation of management from economic benefit 

 Designate a trustee or advisor with expertise in author’s work to be 

involved in management in event of death or incapacity. 

 MA Probate Code does not provide for the appointment of a “literary 

personal representative.” 

 Expressly refer to IP interests in will or trust to make it clear who 

receives those interests and who is in charge of them after death.   

 Note potential conflicts between persons entitled to economic benefit 

and control of copyrighted works under estate plan and persons in 

charge of termination rights under Copyright Act. 

 Consider tax apportionment—values of copyrighted work or patents 

can be very high; may be unfair to have residue pay estate tax if 

residuary beneficiaries differ from persons inheriting intellectual 

property. 

 Charitable gifts are better done after death of author—full charitable 

deduction to estate. 

 Sales of work after author’s death receive basis step-up and capital 

gains treatment. 

 

9. Income in Respect of a Decedent (“IRD”) 

 Does author have any licenses, royalties or other contractual rights that 

would give rise to IRD? 

a. Value of IRD included in gross estate 

b. No step-up in basis 

c. Income tax deduction allowed for estate tax attributable to IRD items 
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10. Income and Estate Tax Aspects of Lifetime Gifts of Work vs. Bequests 

 Donee of a gift of work from author recognizes ordinary income on sale 

because item is not a capital asset. 

 Copyrighted work received via inheritance is treated as a capital asset and 

also receives stepped up basis at death of author. 

 Inherited royalty payments continue to be taxed as ordinary income and are 

not a capital asset. 

 Gift tax is tax-exclusive—pay tax only on value of work transferred, not on 

money used to pay the gift tax, but only if donor lives for three years after 

the gift. 

 With a lifetime gift, any post-gift appreciation accrues to the donee free of 

transfer tax. 

 Consider ways to fractionalize ownership or use entities to reduce value of 

work for gift and/or estate tax purposes. 

 

 

 

 


