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Patents

Federal law only:  15 United States Code

Granted by USPTO only after exhaustive 
examination process

Utility Patents:  20 years from date of filing
Design Patents:  14 years from date of issue
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Trademarks

Based upon state or federal law

Arise from use – registration not required

Only federally registered marks (USPTO) 
entitled to use the registered® symbol

Trademarks and Service Marks

Trademarks: Service Marks:
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What is a Copyright?

The exclusive right to “original 
works of authorship fixed in any 
tangible medium of expression”

Works including:   writings; musical works; 
dramatic works; choreographic works; 
pictorial, graphic or sculptural works; 
audiovisual works; sound recordings; 
architectural works

And compilations, derivative works, to the 
extent they are original

U.S. CONSTITUTION
Article I, section 8, clause 8:

“The Congress shall have Power …
To promote the Progress of Science and 
useful Arts, by securing for limited Times to 
Authors and Inventors the exclusive Right to 
their respective Writings and Discoveries.”
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At the moment that a work is 
copyrighted

The nature of original
authorship is 
determined 

Section 202 – Ownership of Copyright as 
Distinct from Ownership of Material Object

“Ownership of a copyright, or of any of 
the exclusive rights under a copyright, is 
distinct from ownership of any material 
object in which the work is embodied.  
Transfer of ownership of any material 
object, including the copy or 
phonorecord in which the work is first 
fixed, does not of itself convey any rights 
in the copyrighted work embodied in the 
object . . .”
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A brief history of duration…
Date Term Renewal

1790 14 years 14 years

1831 28 years 14 years

1909 28 years 28 years

1976 
(effective 1/1/78)

Life of Author plus 50 
years

None

1998 CTEA
Sonny Bono Act

Life of Author plus 70 None

Latest change to duration:
Sonny Bono Copyright Term Extension Act 

(CTEA) amended §302 and §304
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“The Watershed Date”
is January 1, 1978

1909 Act:   Works published 
before 1/1/78

Term has changed, was 
originally  28 year term, 
with an option to renew for 
second 28 year 
term

If full extension, now these 
works get 95 years from 
date of pub.  

Beginning on 1/1/78, the 
1976 Act governs

Term has changed, but is 
now Life of Author plus 70 
years

Upshot? 
17 U.S.C. §§ 302, 304(a), (b)

1923
from publication with 

notice

1964*
from publication with 

notice

1978
from fixation

28-year term, 
extended to a total 
of 95 years IF a 
renewal was 
timely filed

(28 initial + 28 renewal + 19 
under ’76 Act + 20 Sonny 
Bono = 95)

28-year term, 
extended to a total 
of 95 years 
automatically

(28 initial + 28 renewal + 19 
under ’76 Act + 20 Sonny 
Bono = 95)
* 1992 Act eliminates 
renewal requirement for 
works created under 1909 
Act; automatic for those 
works still © (1992-28 = 
1964)

(1) Sole and joint 
authors (last 
surviving), life 
plus 70

(2) Anon. and pseud. 
works, and WFH: 
120 years from 
creation or 95 
years from 
publication, 
whichever 
shorter
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§ 302. Duration of copyright: Works 
created on or after January 1, 1978

(a)  In General. — Copyright in a work created on or after January 1, 
1978, subsists from its creation and, except as provided by the following 
subsections, endures for a term consisting of the life of the author and 
70 years after the author's death.

(b) Joint Works. — In the case of a joint work prepared by two or more 
authors who did not work for hire, the copyright endures for a term 
consisting of the life of the last surviving author and 70 years after such 
last surviving author's death.

(c) Anonymous Works, Pseudonymous Works, and Works Made for 
Hire. — In the case of an anonymous work, a pseudonymous work, or a 
work made for hire, the copyright endures for a term of 95 years from 
the year of its first publication, or a term of 120 years from the year of its 
creation, whichever expires first. 

§ 303. Duration of copyright: Works created  but not 
published or copyrighted before January 1, 1978

(a) Copyright in a work created before January 1, 1978, 
but not theretofore in the public domain or copyrighted, 
subsists from January 1, 1978, and endures for the term 
provided by section 302. In no case, however, shall the 
term of copyright in such a work expire before December 
31, 2002; and, if the work is published on or before 
December 31, 2002, the term of copyright shall not 
expire before December 31, 2047.

(b) The distribution before January 1, 1978, of a 
phonorecord shall not for any purpose constitute a 
publication of the musical work embodied therein.
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§ 304. Duration of copyright: Subsisting copyrights
(a) Copyrights in Their First Term on January 1, 1978. —

(1)(A) Any copyright, in the first term of which is subsisting on January 1, 1978, 
shall endure for 28 years from the date it was originally secured.

(B) In the case of —
(i) any posthumous work or of any periodical, cyclopedic, or other composite work 
upon which the copyright was originally secured by the proprietor thereof, or
(ii) any work copyrighted by a corporate body (otherwise than as assignee or 
licensee of the individual author) or by an employer for whom such work is made 
for hire,
the proprietor of such copyright shall be entitled to a renewal and extension of the 
copyright in such work for the further term of 67 years.

(C) In the case of any other copyrighted work, including a contribution by an 
individual author to a periodical or to a cyclopedic or other composite work —
(i) the author of such work, if the author is still living,
(ii) the widow, widower, or children of the author, if the author is not living,
(iii) the author's executors, if such author, widow, widower, or children are not 
living, or
(iv) the author's next of kin, in the absence of a will of the author, 
shall be entitled to a renewal and extension of the copyright in such work for a 
further term of 67 years.

(2)(A) At the expiration of the original term of copyright in a work specified in 
paragraph (1)(B) of this subsection, the copyright shall endure for a renewed and 
extended further term of 67 years,  . . . .

Works published before 1978

• First term  =   28 years
• Second term = 67 years

Now, these qualifying works 
Get total copyright term of    = 95 years
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Works published before 1923?

Are in the public domain*

If published with notice in 1922, at the time of 1976 
Act, work would have only had a 28 + 28 life 
span. Thus, 1922 + 56 = 1978. Then add +19 
years.  Expired on 12/31/1997.

1923-1978 1/1/78

A Copyright Term Example

Margaret 
Mitchell 
publishes Gone 
With the Wind 
in 1936

Margaret 
Mitchell dies 
in 1948

Her estate renews the 
copyright in GWTW 
in 1963, (c) renewal 
extends from 1964 to 
1992

The ’76 Act 
adds 19 
years to the 
renewal 
term

The Sonny 
Bono Act 
adds another 
20 years to 
the renewal 
term

28 years (1936-64) 28 years (1964-92) 19 yrs (1992-2011) 20 yrs (2011-2031)

Shorthand: 1936 + 95 = 2031
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Problem 

Song written in 2001 by mother/daughter team, 
distributed on 1/1/2010.  Mother dies in 2002. 
Daughter dies in 2040.

Problem 

Song written in 2001 by mother/daughter team, 
distributed on 1/1/2010.  Mother dies in 2002. 
Daughter dies in 2040.

Joint work gets life of last surviving author plus 70, 
which is 2110 (2040 + 70). Enters public domain on 
1/1/2111.
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17 U.S.C. §§ 302, 304(a), (b)

1923
from publication with 

notice

1964*
from publication with 

notice

1978
from fixation

28-year term, 
extended to a total 
of 95 years IF a 
renewal was 
timely filed

(28 initial + 28 renewal + 19 
under ’76 Act + 20 Sonny 
Bono = 95)

28-year term, 
extended to a total 
of 95 years 
automatically

(28 initial + 28 renewal + 19 
under ’76 Act + 20 Sonny 
Bono = 95)
* 1992 Act eliminates 
renewal requirement for 
works created under 1909 
Act; automatic for those 
works still © (1992-28 = 
1964)

(1) Sole and joint 
authors (last 
surviving), life 
plus 70

(2) Anon. and pseud. 
works, and WFH: 
120 years from 
creation or 95 
years from 
publication, 
whichever 
shorter
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Transferability
Copyrights can be freely transferred and left by 

will or operation of law.

Copyright assignment = conveyance of entire 
copyright to another

Copyright license = conveyance of a certain right 
but not the entire copyright (e.g. right to publish 
in book form in all languages throughout the 
world, for the entire term of the copyright)

Terminations of Transfers

What is a termination of a transfer of 
copyright?

Upon the effective date of termination, all rights covered 
by the transfer revert to the author or others owning 
termination interests, 
subject to certain protections for those who 
prepared derivative works in reliance 
on the initial grant.
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Two Kinds of Termination Rights

Dividing line is date of transfer

§ 203 governs § 304 governs 
transfers made on transfers made 
or after 1/1/78 before 1/1/78

§203  
for “transfers” 

that occurred on or after 1/1/78

-Grants made only by the Author

-And Not transferred by will
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17 U.S.C. §203(a)

Termination of Transfers and Licenses Granted 
by the Author

(a) Conditions for Termination -- In the case of any 
work other than a work made for hire, the 
exclusive or nonexclusive grant of a transfer or 
license of copyright or of any right under a 
copyright, executed by the author on or after 
January 1, 1978, otherwise than by will, is 
subject to termination under the following 
conditions:
(1) . . . .

Section § 203 (on or after 1/1/78)
Type of transfer that 
may be terminated

Grant by Author only (not by will, or WFH)

Who may exercise 
termination right

Author, heirs (whoever owns 51%)

When 5 year window beginning 35 years from 
date of grant (unless publication rights, in 
which case 35 years from publication, 
whichever is earlier)

How Notice given to grantee (or grantee’s 
successor in title)  served not more than 10 
or less than 2 years prior to effective date 
(must be recorded with © Office)

Effect Upon effective date, all rights covered by 
grant revert to author or persons owning 
termination interest, EXCEPT derivative 
works, which continue under terms of 
original grant.  See § 203(b)(1).
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Example of § 203 termination

• 4/1/2000: A grants public performance right

• 5-year window: 4/1/2035 to 3/31/2040

• Possible range of notice dates: 4/1/2025 (10 years before 
earliest possible termination date) to 3/31/2038 (2 years 
before last possible termination date)

• Authorized DW may continue to be used, subject to 
terms of grant (royalty, if any)

§304(c)

Basic statute for pre- 1/1/78 Transfers

Grants may have been given by Author or by 
other authorized parties
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§304(c)(2) – Who May Terminate?

• Author, if still alive
• If not alive, then those persons entitled to 

exercise more than 50% of the termination 
interest in the work
– Widow/er has 100% of the termination interest 

unless author has surviving children or 
grandchildren, in which case widow/er owns 
50% of the interest. . . 

– Surviving children . . .   (see 304(c)(2))

Section § 304 (before 1/1/78)
Type of transfer that 
may be terminated

Only those that convey interest in renewal 
term; can include transfers made by heirs. 
No WFH or transfers by will.

Who may exercise 
termination right

Grants by author, terminated by author or 
heirs (whoever owns 51%); grants by others 
only by those others (grantors)

When 5 year window beginning 56 years from 
date of © (publication and notice)

How Notice given to grantee (or grantee’s 
successor in title)  served not more than 10 
or less than 2 years prior to effective date 
(must be recorded with © Office)

Effect Upon effective date, all rights covered by 
grant revert to author or persons owning 
termination interest, EXCEPT derivative 
works, which continue under terms of 
original grant.  See § 304(c)(6)(A).
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Everyone gets a chance…
§304(d) and Copyright Term Extension Act

If termination right of § 304(c) had expired unused 
by 10/28/1998,  then § 304(d) permits recapture 
of extra years added by Sonny Bono Act (CTEA), 
as long as copyright was in its renewal term as 
of 10/28/1998.

Same as § 304(c) except exercise occurs within 75 
years of original date of ©.

Example of § 304(c) termination

• 3/1/1950: A publishes book

• 5/1/1970: author transfers rights, including rights in renewal term

• 1978:    renewal filed

• 5-year window begins 3/1/2006 and ends 2/29/2011

• Notice window: 3/1/1996 to 3/1/2009 

• Authorized DW may continue to be used, subject to terms of grant 
(royalty, if any)
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“Termination Window”

• §304
• Measure from date 

copyright was “first 
secured”

• Usually this means 
publication date

• §203
• Measure from date of 

the grant 
• 40 years after date of 

the grant 
OR

• 35 years after 
“publication,” 
whichever is earlier

§304(c)(5) 
“Any Agreement to the Contrary”

“Termination of the grant may be effected 
notwithstanding any agreement to the 
contrary, including an agreement to make 
a will or to make any future grant.”
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What about previously licensed 
Derivative Works?

Owner of derivative work license
who prepared an authorized 

derivative work prior to 
termination may continue to 
use and exploit that derivative work only

But licensee may not prepare new 
derivative works, even if allowed 
under the license

Recent action - Notices of 
Termination

Works dating from 1978 (§203 termination):

“Y.M.C.A.” by Victor Willis & others

Bob Dylan, and others  


