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S.P. v. B.D. 
18-P-1372 

95 Mass. App. Ct. 1116 (2019) 
June 5, 2019 

 
The defendant appealed from an order denying his request to terminate, or in the 

alternative, to modify, a permanent Massachusetts General Laws, chapter 209A abuse prevention 
order entered in the Probate Court.  The complaint seeking an abuse prevention order was filed 
and granted in 2014, and thereafter extended multiple times through April 2017.  It was extended 
permanently in April 2017.  On appeal, the defendant argued that the abuse prevention order was 
no longer necessary.  The defendant focused on circumstances that were in existence before the 
entry of the permanent order – for example, his involvement with the church for three to four 
years, volunteer history over the last four years, and remaining free of legal troubles over the last 
four years, among other things.  However, in seeking to terminate a permanent order, the 
defendant was required to show by clear and convincing evidence that there had been a 
“significant change in circumstances since the order was issued, and whether, under a totality of 
the circumstances, the plaintiff, without the protection of an order of abuse prevention, would no 
longer reasonably fear imminent serious physical harm from the defendant.” MacDonald v. 
Caruso, 467 Mass. 382, 390-391 (2014).  All of the conduct noted by the defendant predated the 
entry of the permanent order; therefore, because there was no change in circumstances, the 
defendant’s appeal was denied.  

 

Nolte v. Kane 
18-O-901 

95 Mass. App. Ct. 1116 (2019) 
June 5, 2019 

 

The mother appealed from a modification judgment in which the father’s $1,270,000 
stock option payout was excluded for purposes of calculating child support on the basis that it 
was not a “bonus” under the parties’ separation agreement terms.  At the time of the divorce in 
2013, the parties agreed that the father would pay weekly child support based on his gross 
income, excluding bonuses, and that he would pay additional child support consisting of twenty 
percent of his gross bonuses.  Separate from the bonus provision was a handwritten addendum 
that the father would pay a certain amount from the retention bonus he received the year prior.  
In 2015, the father started new employment in which he earned a base salary, annual bonus, and 
a sign-on bonus consisting of an incentive stock option to purchase shares of common stock in 
the new company. In 2017, because the father’s company was acquired, he received a payout of 
$1,270,000 to settle his stock options.  

In 2014, the father filed a complaint to modify child support when he learned that the 
mother was employed part-time and mother filed a counterclaim seeking an upward modification 
of child support.  The Probate Court declined to award any child support in connection with the 
stock option payout, determining that it was not a “bonus” under the terms of the separation 
agreement, but rather it was an “equity grant” that was part of the father’s overall compensation 
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package. The judge also found it unnecessary to award additional child support from the payout 
because the father had set aside $100,000 for the children’s future college expenses. 

On appeal, the mother argued that the Court erroneously interpreted the bonus provision 
and failed to properly account for the children’s needs.  On review, the Appeals Court noted that 
a judge may modify child support based upon a “material change in circumstances” since the 
entry of the prior judgment. Feinstein v. Feinstein, 95 Mass. App. Ct. 230, 235 (2019), quoting 
Pierce v. Pierce¸ 455 Mass. 286, 293 (2009).  The change may be in the parties’ respective 
lifestyles or financial resources, or the needs of the children.  

In reviewing the meaning of the word “bonus,” the Appeals Court noted that it may 
encompass a stock option payout based on broad definitions of the word “bonus” in Black’s Law 
Dictionary or Webster’s Third New International Dictionary.  However, the court noted that 
nothing in the record indicated the parties’ intention that stock options should be treated as a 
bonus, rather than falling into the income definition, and at the time of the divorce the bonus 
provision was only applied to the father’s year-end performance bonus.  In any event, because 
the issue was subject to interpretation, the issue was remanded because the record needed to be 
developed to decipher the parties’ intent.  

The Appeals Court determined that the judge’s treatment of the father’s contribution to 
the children’s college savings plan was clearly erroneous.  The Probate Court judge found that 
the investment was an equitable alternative to paying twenty percent of his stock option payout 
to the mother.  However, the bonus provision provided for twenty percent of the father’s “gross 
bonuses” and the application would have resulted in a payment to the mother of $254,000, which 
the Appeals Court determined was significantly more than the $100,000 contributed to the 
children’s college savings plans.  Additionally, the court noted that treating the father’s 
contribution as an alternate means to satisfying his child support obligation improperly allowed 
him to direct the manner in which his child support obligation would be spent.  See T.M. v. L.H., 
50 Mass. App. Ct. 856, 860 (2001).  

Finally, the Appeals Court noted that on remand, subsidiary findings expressly reflecting 
the children’s needs were necessary, including findings accounting for the apparent disparities 
between the mother’s and father’s households.  When determining a child’s needs, a judge 
should consider the noncustodial parent’s “enhanced standard of living and the resulting 
disparity in parental households.” Brooks v. Pielsa, 61 Mass. App. Ct. 731, 737 (2004). 

 

S.O. v. J.R. 
18-P-1236 

95 Mass. App. Ct. 1117 (2019) 
June 13, 2019 

 

The defendant appealed from a Massachusetts General Laws, chapter 209A abuse 
prevention order entered against him, arguing that the evidence presented was insufficient to 
support a finding of abuse.  The defendant and plaintiff dated from 2010 until 2018.  After 
observing the plaintiff with her new boyfriend, the defendant engaged in actions that led the 
plaintiff to seek an abuse prevention order.  Among other things, the defendant advised the 
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plaintiff that he knew where she parked her car and that she did not have any friends, left a five-
page letter for the plaintiff’s boyfriend on his car, and insinuated that the plaintiff was being 
watched.  The defendant argued that his actions did not rise to the level of creating reasonable 
fear because they did not pertain to threats of physical harm and therefore the evidence was 
insufficient for a finding of abuse.  

The absence of express threats of violence made by the defendant does not render the 
Massachusetts General Laws, chapter 209A, section 1 standard unmet.  See Parreira v. 
Commonwealth, 462. Mass. 667, 673 (2012). 

The Appeals Court affirmed the extension of the Massachusetts General Laws, chapter 
209A abuse prevention order.  Because the defendant’s conduct escalated over the period of less 
than a month, culminating with keying the plaintiff’s car, the Appeals Court determined that the 
judge was within her discretion to determine that an extension of the order was necessary to 
protect the plaintiff from a likelihood of abuse.  

 

B.S. v. L.C. 
17-P-1453 

95 Mass. App. Ct. 1117 (2019) 
June 14, 2019 

 

The defendant appealed from an order denying her motion to vacate a harassment 
prevention order.  In 2010, the plaintiff initially obtained an ex-parte order pursuant to 
Massachusetts General Laws, chapter 258E. That order was extended after additional annual 
hearings until 2013, when it was made permanent.  In 2015, the defendant filed the motion to 
vacate the original 258E order, which motion was denied.  The defendant then argued that there 
was an insufficient basis for the initial issuing, and subsequent extensions, of the order.  

When seeking to vacate a permanent harassment prevention order, the moving party must 
demonstrate a significant change in circumstances since the entry of the order that justifies 
termination. MacDonald v. Caruso, 467 Mass. 382, 394 (2014).  Such a change must involve 
more than the passage of time.  Compliance with an order is also not sufficient alone to 
constitute a change in circumstances. Id. at 388-389.  

 The defendant asserted no substantial change in circumstances but claimed that there had 
been no significant contact between the parties in three years.  The defendant also sought to 
challenge the legal and evidentiary basis for the initial ex-parte order and the subsequent orders 
extending it.  However, a motion to vacate is not intended to provide an opportunity for a 
defendant to challenge the underlying basis for an order or obtain relief from errors correctable 
on appeal.  Id. at 388.  As such, the order denying the motion to vacate was affirmed.  
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Sorenson v. Sorenson 
18-P-1177 

95 Mass. App. Ct. 1117 (2019) 
June 14, 2019 

 

The husband appealed the dismissal of his timely-filed notices of appeal by the register of 
the Essex Probate Court, arguing that there was no error attributable to him.  After filing the 
initial notice of appeal, the husband delivered the transcripts of the divorce trial to the register’s 
office.  There, he was informed that he needed to file a letter requesting an assembly of the 
record.  The husband never submitted a letter.  He argued that the rules of appellate procedure do 
not require appellants to make such a request, and to the contrary, the assembly is the clerk’s 
responsibility.  As such, because “an appeal should not be dismissed for failure to follow the 
rules of appellate procedure if the error was not attributable to the appellant,” husband 
challenged the dismissal. Hawkins v. Hawkins, 397 Mass. 401, 408 (1986). 

However, the wife argued that by not submitting the letter, the husband failed to comply 
with Massachusetts Rules of Appellate Procedure 9(c)(1) which requires appellants to “perform 
any act reasonably necessary to enable the clerk to assemble the record.”  The Appeals Court did 
not agree that the letter requested by the clerk constituted a “reasonably necessary” act.  When 
the husband delivered the transcripts of the full divorce trial, the register’s office was responsible 
for assembling the record and transmitting it to the clerk to the appellate court.  As such, the 
Appeals Court held that the husband’s appeal should not have been dismissed. 

 
 

Hurier v. Hurier 
18-P-961 

95 Mass. App. Ct. 1118 (2019) 
June 20, 2019 

 

Defendant appealed an award of sole legal custody of the parties’ children to the plaintiff 
and an order of supervised parenting time for the defendant.  In 2015, the plaintiff obtained a 
Massachusetts General Laws, chapter 209A abuse prevention order against the defendant.  She 
alleged that the defendant made threats and inappropriate statements to the children, who were 
covered by the abuse prevention order.  At that time, the plaintiff filed a complaint for 
modification seeking sole legal custody and supervised parenting time, stating that the current 
parenting plan no longer served the children’s best interests.  The parties agreed to a temporary 
parenting schedule in which the defendant had supervised parenting time for two hours every 
other week; however, the children refused to attend on multiple occasions.  

A Guardian ad litem (“GAL”) was appointed to supervise and make recommendations.  
The GAL recommended that the defendant complete certain parenting and anger management 
programs, in which the defendant did enroll but ultimately withdrew.  The Judge implicitly 
adopted the GAL’s recommendations in awarding supervised parenting time to the defendant.  
The Judge also determined that because effective communication between the parties was not 
possible, that shared legal custody was not in the children’s best interest and that the plaintiff 
should have sole legal custody of the children.  
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The Appeals Court found that the Judge’s orders were appropriate based on the extensive 
findings on the record.  Additionally, the Judge determined that the defendant’s strained 
relationship with the children did not stem from the supervised visitation, but rather that the 
relationship had deteriorated significantly before the complaint for modification was filed.  As 
such, the modification judgment was affirmed.  

 
Ogles v. Johnson 

18-P-841 
95 Mass. App. Ct. 1118 (2019) 

June 20, 2019 
 

Mother appealed an order granting the parties joint legal custody of the child.  In 2015, 
the father filed a complaint pursuant to Massachusetts General Laws, chapter 209C seeking 
shared legal and physical custody of the parties’ child and the mother filed a counterclaim 
seeking sole legal and physical custody of the child.  The parties had a volatile relationship.  A 
Guardian ad litem (“GAL”) was appointed to investigate and make recommendations.  In her 
report, the GAL concluded that the father had perpetuated domestic violence against the mother 
and recommended that the mother receive sole legal custody of the child.  The Probate Court 
found credible evidence at trial that the parties were verbally and physically abusive to one 
another and also found that the “intensity” of the parties’ relationship had been detrimental to the 
child.  However, because the parties were demonstrated an ability to make major decisions 
relative to the child, the Probate Court granted them joint legal custody, which the mother 
appealed.  

Joint legal custody connotes “continued mutual responsibility and involvement by both 
parents in major decisions regarding the child’s welfare including matters of education, medical 
care, and emotional, moral, and religious development.”  M.G.L. c. 208, § 31.  Although 
complete agreement is not always necessary, in order to be effective, joint custody requires two 
capable parents with some degree of respect for one another’s abilities as parents and a 
willingness to work with one another. See Rolde v. Rolde, 12 Mass. App. Ct. 398, 405 (1981).  
The Appeals Court determined that the findings described a highly contentious relationship 
between the parties and did not support a conclusion that they would be capable of meaningful 
cooperation when it came to making decisions for the child.  As such, the award of joint legal 
custody was vacated and remanded for modification consistent with the Appeals Court’s 
amended order. 

 

M.L.-S.F. v. J.S.F 
18-P-1088 

95 Mass. App. Ct. 1118 (2019) 
June 24, 2019 

 

Plaintiff moved for a stay pending her appeal of the denial of her motion for relief and of 
the finding of contempt entered against her.  A single justice denied her motion for stay and for 
reconsideration.  The defendant requested fees and costs.  



Family Law Newsletter: Fall 2019 

“An appellant seeking a stay pending appeal must ordinarily meet four tests: (1) the 
likelihood of the appellant’s success on the merits; (2) the likelihood of irreparable harm to 
appellant if the court denies the stay; (3) the absence of substantial harm to other parties if the 
stay issues; and (4) the absence of harm to the public interest from granting the stay.” C.E. v. 
J.E., 472 Mass. 1016, 1017 (2015).  The Appeals Court found that the defendant did not satisfy 
the first test, as it was determined that the defendant’s motion for relief was properly denied and 
the contempt was properly issued.  

The defendant did not advance any colorable claim, seeking instead to relitigate the 
underlying issues.  As such, the Appeals Court agreed with the plaintiff that the defendant’s 
appeal was frivolous and allowed his request for fees pursuant to Massachusetts General Laws, 
chapter 231, section 6F.  

 

M.L.-S.F. v. J.S.F 
18-P-1151 

95 Mass. App. Ct. 1118 (2019) 
June 24, 2019 

 

Plaintiff appealed the denial of her motion for relief from a divorce judgment pursuant to 
Massachusetts Rules of Domestic Relations Procedure, Rule 60 (b)(3), as well as a finding of 
contempt against her for failure to sell the marital home.  The plaintiff alleged that her husband 
committed fraud on the court by obscuring his financial status at the time of the parties’ 
separation.  She alleged that her son knew of the funds in his name prior to trial, contrary to the 
judge’s findings, that the husband had greater assets at the time of separation than the judge 
found, and that the husband submitted his tax returns late.  

The Appeals Court noted that “[c]onduct such as nondisclosure to the adverse party of the 
court of facts pertinent to the matter before it, without more, does not constitute fraud on the 
court for purposes of setting aside a judgment under rule 60(b).” Sahin v. Sahin, 435 Mass. 396, 
406 (2001).  As such, the Appeals Court found no abuse of discretion.  

 As for the plaintiff’s contempt for failure to sell the marital residence, she argued that the 
home needed repairs and that she would have nowhere else to live.  However, the Probate Court 
determined that the property could be sold and no improvements were necessary to secure the 
sale.  Accordingly, the Appeals Court determined that the findings were sufficient to show the 
wife’s disobedience to an unequivocal demand.  

 
 

James v. Kreuser 
18-P-1307 

95 Mass. App. Ct. 1120 (2019) 
July 16, 2019 

 
Mother appealed from two judgments (dated June 8, 2018 and June 12, 2018) of the 

Probate and Family Court adjudicating father not guilty of contempt and ordering that her 
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parenting time take place at a visitation center.  Judgment dated June 8, 2018 affirmed; the 
portion of the Judgment dated June 12, 2018 requiring mother’s visitation to take place at a 
visitation center was stricken and the remainder of the judgment affirmed.   

 
On April 26, 2018, mother filed a complaint for contempt against father alleging: (i) that 

father violated provisions of a May 12, 2018 order requiring the parties to notify the other in the 
event of a medical emergency involving a child; and (ii) that father prohibited the children from 
contacting her relatives.  Mother alleged that father violated the emergency provision by failing 
to notify her of a child’s psychiatric hospitalization.  However, on September 11, 2014, an order 
was entered granting father sole legal and physical custody of the parties’ children and 
prohibiting mother from accessing the children’s therapeutic records.  The Probate and Family 
Court Judge properly exercised his discretion in finding father not guilty of contempt: (i) for 
failing to notify mother of the child’s psychiatric hospitalization based on the language of the 
September 11, 2014 order; and (ii) crediting father’s testimony and methods related to how the 
parties’ children contacted mother’s relatives.  

 
On April 26, 2018, mother filed a second complaint for contempt against father alleging 

that he violated the terms of a September 11, 2014 order by denying her supervised visitation.  
The September 11, 2014 order noted that mother’s “current visitation schedule” consisted of one 
hour of supervised visitation on Saturdays.  The September 11, 2014 order did not require 
visitation to take place at a visitation center.   The Probate and Family Judge declined to find 
father guilty of contempt, but entered a judgment requiring that mother’s future visits take place 
at a visitation center.  The Appeals Court held that this provision improperly modified the order 
in the context of contempt proceedings.  

 
Judgment dated June 8, 2018 affirmed; portion of June 12, 2018 judgment requiring 

mother’s visitation to take place at a visitation center is stricken.   The remainder of the June 12, 
2018 judgment is affirmed.    

 
A.M.  v. R.M. 

18-P-1364 
95 Mass. App. Ct. 1121 (2019) 

July 19, 2019 
 

The parties were divorced pursuant to a judgment of divorce nisi on January 10, 2018.  
Prior to the judgment absolute date of April 10, 2018, wife purchased a new residence funded 
partially with a commission check received from her employer in February, 2018.  Husband filed 
a post-trial motion for relief from judgment pursuant to Massachusetts Rules of Domestic 
Relations Procedure Rule 60(b)(2) (“Motion for Relief”) on the grounds that wife’s purchase of 
the home constituted newly discovered evidence and the property should have been divided 
pursuant to Massachusetts General Laws, chapter 208, section 34 because the judgment of 
divorce was not yet absolute.  Husband also appealed a judgment of contempt wherein he was 
ordered to pay wife the sum of $1,750 for attorney’s fees.  Orders and judgment affirmed.  

 
To prevail on a post-judgment motion for relief based upon the grounds of newly 

discovered evidence, a party must show that: (1) the evidence was discovered since the time of 
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trial; (2) that evidence could not by due diligence have been discovered earlier; (3) the evidence 
is not simply cumulative or impeaching; and (4) the evidence would likely change the result 
should a new trial be granted.  See Cahaly v. Benistar Prop. Exch. Trust Co., 451 Mass. 343, 361 
(2008).     

 
The Appeals Court held that the judge properly exercised his discretion in denying 

husband’s motion.  The judge properly divided the marital estate as of the date of the judgment 
of divorce, and husband cited no legal authority requiring property acquired between the date of 
judgment nisi and judgment absolute be divided pursuant to Massachusetts General Laws, 
chapter 208, section 34.  As a result, evidence of wife’s newly acquired residence would not 
have changed the ultimate division of assets.  Moreover, husband was aware that wife received 
her commission check in February for sales completed in the year prior.   

 
In April, 2018, wife sought leave of court to file a complaint for contempt alleging that 

husband had failed to make certain payments required by the judgment of divorce.  The Probate 
and Family Court judge allowed wife’s request.  The Probate and Family Court judge scheduled 
a hearing for the following month, subject to husband obtaining a stay of the divorce judgment at 
least seven days prior to the hearing.  Nine days prior the hearing, husband filed a motion for 
stay, but did not schedule it for hearing.  At the contempt hearing, the Probate and Family Court 
judge denied husband’s motion to stay and ordered him to pay $1,750 of the $2,870 in attorney’s 
fees incurred by wife.  Husband argued that the fee award was improper because his motion to 
stay was timely filed.  The Appeals Court affirmed the judgment, noting that the Probate and 
Family Court judge properly awarded fees where husband had unnecessarily prolonged the 
proceedings and husband was ultimately found guilty of contempt.  

 
All orders and judgment affirmed.     

 
 

Lovern v. Lovern 
18-P-310 

95 Mass. App. Ct. 1123 (2019) 
August 2, 2019 

 
 Wife appealed from a judgment of divorce and two judgments of contempt.  The parties 
were married in November 2010 and had one child.  In June 2015, wife filed a complaint for 
divorce in response to which husband filed an answer and counterclaim.  Temporary orders were 
entered providing for joint legal custody of the child with primary physical custody to wife.  A 
Guardian ad litem (“GAL”) was appointed at wife’s request to investigate issues of mental 
health, parenting plan, and allegations of sexual abuse by husband.  During the pendency of the 
divorce, husband filed a complaint for contempt alleging wife violated the temporary orders with 
regard to his parenting time.  A trial was held on the divorce and the contempt.  The judgment of 
divorce awarded the parties joint physical custody, wife with primary physical custody, and 
husband with unsupervised parenting time.  A judgment of contempt also was entered against 
wife.  Wife appealed.  Less than a month after the judgments were entered, husband filed another 
complaint for contempt alleging that wife denied him parenting time pursuant to which a 
judgment of contempt was entered.  Wife appealed that contempt judgment, as well. 
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 With regard to the divorce judgment, the Appeals Court stated that the trial judge was not 
plainly wrong in finding that husband’s mental health did not affect his ability to act in the 
child’s best interests, notwithstanding that the GAL voiced concerns regarding same.  The trial 
judge made findings that husband was regularly attending therapy and was current with his 
medications, while wife actively tried to sabotage his relationship with the child.  Moreover, wife 
failed to address how husband’s mental health related to the parties’ mutual responsibility and 
involvement in major decisions involving the welfare of the child.  Further, wife’s position until 
the start of trial was that she had no problem with joint legal custody.  While the trial judge did 
not make findings regarding the parties’ future ability to cooperate, the Appeals Court stated that 
the judge heard credible testimony at the trial and did not consider the parties unable to 
cooperate.  The Appeals Court affirmed the judgment.  The Appeals Court also affirmed the 
contempt judgments, stating that the trial judge properly found that the provisions related to 
parenting time were clear and unequivocal and that wife violated same. 
 
 Judgments affirmed. 

 
 
 

Denesha v. Denesha 
18-P-1003 

96 Mass. App. Ct. 1101 (2019) 
September 5, 2019 

 
Where a business investment or venture is funded by a home equity loan and said 

investment venture is absent of reckless or unreasonable investment practices, regardless of 
whether that investment or venture is monetarily successful, the funds used shall not be 
categorized as diverted or for personal purposes. 
 

While judges are granted a broad degree of discretion in assigning all or any part of the 
estate to the other, the discretionary determinations of property division shall only be reversed in 
the event that the determinations are plainly wrong or excessive.  Here, the husband appealed 
from an amended divorce judgment ordering him to repay his wife $250,000, of which the 
appellate court discerned clear error in the lower court’s calculations and reduced the repayment 
amount to $72,128.08.  The husband admitted to, or was otherwise found to have diverted, 
$214,000 in gambling losses, $20,000 in prostitutes, $10,000 for a motorcycle, and $1,000 on 
cocaine; totaling $245,000 of diverted funds.  At issue here is whether an approximate $300,000 
home equity loan to fund a business venture / investment should be categorized as diverted funds 
and thus hold the husband accountable to repaying approximately half of those funds to his 
former wife. 
 

In an agreed statement of uncontested facts, the parties agreed that a home equity loan of 
approximately $300,000 was used by the husband for a business venture which ultimately failed, 
at no fault of recklessness or unreasonable conduct on the part of the husband.  The appellate 
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court found that, absent recklessness or unreasonable conduct, it is clear error to include the 
home equity loan as diverted funds for the husband’s own purposes and determined the business 
investment to be a primary marital asset.  Pursuant to this finding, the funds ultimately lost from 
this venture are not to be categorized as “diverted” or “personal funds” and shall not be included 
as a debit owed to the wife from the husband. 

 
 

Gashaw v. Yeneneh 
18-P-167 

96 Mass. App. Ct. 1102 (2019) 
September 19, 2019 

 
Where certain real estate is acquired and improved upon prior to the assent of marriage 

and where one spouse is found not to have had any part in the improvement of real estate, 
maintenance, or contributed financially or otherwise, a court may determine that an order 
commanding the sale of and equitable disbursement of that property’s proceeds is inequitable. 
 

Here, the wife appealed a judgment of divorce nisi – claiming that the Probate and 
Family Court judge erred in dividing the marital estate; specifically challenging the judge’s 
decision to award certain foreign property to the husband.  On review, the appellate court 
affirmed the lower court’s assignment of the foreign property to the husband, reasoning that 
because the wife made no contribution to acquiring or maintain the foreign property, it was not 
“plainly wrong” or “excessive” for the judge to determine that the foreign property should not be 
subject to equitable division.  Rebutting this finding, the wife argued that the judge did not 
consider the requisite factors under Massachusetts General Laws, chapter 208, section 34.  The 
reviewing court disagreed. 
 
Massachusetts General Laws, chapter 208, section 34 states, in relevant part, that 
 

“Upon divorce or upon a complaint in an action brought at any time after a 
divorce… the court of the commonwealth, provided there is personal jurisdiction 
over both parties, …. may assign to either husband or wife all or any part of the 
estate of the other… all vested and nonvested benefits, rights and funds accrued 
during the marriage …” 

 
Observing that trial judge considered factors recognizing the parties’ respective 

contributions to the marital estate – such as noting that the wife was the primary caretaker of the 
parties’ children and acknowledging that the wife sold certain other real estate and put the 
proceeds of that sale to the construction of the foreign real estate in question – the reviewing 
court concluded that the trial judge’s findings were not contrary to those requisite factors 
identified in Massachusetts General Laws, chapter 208, section 34.  Moreover, the trial judge’s 
decision to assign the disputed property to the husband did not depend on any valuation and 
specifically declined to make a determination as to the value of the disputed property. 
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Dantuluri v. Dantuluri 
18-P-350 

96 Mass. App. Ct. 1102 (2019) 
September 19, 2019 

 
Awarding sole legal and primary physical custody of the parties’ two minor children to 

the husband was proper where the court found that the wife failed to act in the minor children’s 
best interests. 
 

In a complaint filed by the husband for divorce, the judge appointed a Guardian ad litem 
(“GAL”) to investigate and address any and all issues relating to the custody of the minor 
children, a parenting plan, and allegations of domestic violence.  The GAL’s filed report 
indicated numerous findings concerning the wife’s unwillingness to comply with a host of the 
Court’s, GAL’s, and other professional orders or recommendations, including: (1) a court-
ordered parenting plan, (2) various protocols established by the GAL regarding interviews, (3) 
and professional recommendations made by persons in the health and educational industries 
regarding the physical well-being and development of the minor children.  The probate and 
family court judge concluded that, because the wife exercised questionable judgment evinced 
from her conduct that resulted in an estranged relationship between the children and husband and 
the wife’s consistent refusal to abide by the court ordered parenting plan, that the wife’s conduct 
was contrary to the children’s best interest.  Pursuant to this finding, the trial judge granted the 
husband sole legal and primary physical custody of the two minor children.  The wife appealed 
this judgment, arguing that the judge erred in granting that husband sole legal and physical 
custody and that such custody was not in the minor children’s best interests.  The reviewing 
court held otherwise. 
 

The appellate court noted that the best interests of a child depends upon the particular 
needs of the child and deciphering those interests are primarily left to the discretion of the judge.  
The judge may consider any factor pertinent to the child’s or children’s interests and that judge’s 
determination must not be over-turned less those interests are “plainly wrong” or “clearly 
erroneous.”  Here, where the wife consistently refused to abide by the parenting plan by either 
preventing the husband from exercising his parenting time or interrupting the time the husband 
spent with the children, conveyed to the GAL that “it was of no import for the children to have a 
relationship with the husband,” coached the children to inform the GAL during their interviews 
that they did not want to stay with the husband, refused to consent to a certain cardiac surgery for 
one of the twin daughters at the unanimous recommendation of three (3) separate doctors, and 
disregarding the recommendations from the twin daughters’ educators to separate the twins from 
being within the same classroom, the appellate court concluded that the trial judge’s 
determination was amply supported and that the trial judge exercised no abuse of discretion in 
awarding the husband sole legal and physical custody of the two minor children. 

 


