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Can Do, Indeed!

By Gerry Singsen1

I saw a delightful production of Bernstein’s treat-
ment of Voltaire’s “Candide” recently. In this classic 
farce, the iconic optimist, Pangloss, puts a superficial 

positive spin on every negative 
occurrence in order to prove 
that this is the best of all possible 
worlds. Murder, rape, torture, deceit 
and other terrible events are all 
just misunderstood by the people 
to whom they happen. About to 
be hung, he notes that God in his 
wisdom made it possible to invent 

the rope. 
Today in our legal services world, negative devel-

opments dominate our consciousness. The MIE Jour-
nal Committee sees an unending cycle of “one step 
forward, two steps back” and asks why, after forty-five 
years of federal funding, “justice” is not more important 
in our country? Why does the public allow our funding 
to decline just when low income people face increas-
ing poverty and resulting legal problems? Is the “rule of 
law” collapsing? Should we abandon our historic reli-
ance on government funding because any growth will 
inevitably be followed by cuts? It is all too frustrating. 
Only a Pangloss could find this the best of all possible 
worlds.

Yet underneath the stormy surface I believe there 
are at least three strong currents flowing toward more 
justice for low-income individuals with legal prob-
lems. Where these currents are taking us is probably 
not where we hoped we were going, but the emerging 
characteristics of this new world are far more posi-
tive than our bad feelings about today would suggest. I 
believe these currents are carrying us forward, not back. 
The public is not and will not allow our funding to 
decline in any sustained fashion. Instead, the public will 
increasingly support us through charitable giving along 
with governmental support. The rule of law is gaining, 
not declining, on the world stage. 

The negative attacks and economic shocks are 

annoying and must be dealt with in the short run, but 
three underlying developments will determine the 
shape of legal services in the future:

 ■ First, in these forty-five years (since the Office of 
Economic Opportunity (OEO) began funding 
civil legal services in 1966), civil legal services has 
grown from a youthful and inexperienced move-
ment into a mature institution in which leadership 
and underlying purpose are evolving naturally into 
new shapes that we can’t predict. 

 ■ Second, the systems through which people obtain 
just results and assert their legal rights are being 
reconceived along lines that are very promising 
but quite different than some of our earlier legal 
services visions. 

 ■ Third, we may already be moving away from 
dependence on traditional funding by annually 
appropriated government grants toward a much 
more complex but healthy financial future.

Why does the public allow our funding 

to decline just when low income people 

face increasing poverty and resulting legal 

problems? Is the “rule of law” collapsing? 

A Mature Institution
The War on Poverty and its OEO brought forth 

a new system for providing legal assistance to low 
income individuals when its Office of Legal Services 
began funding legal services programs in 1966. Earl 
Johnson has told this story of hope and exuberance.2 
Young lawyers were recruited to join the crusade for 
social justice. Legal careers were shaped by the imagi-
nation of equal justice. Then, during the last half of 
the 1970s, the new Legal Services Corporation (LSC) 
built on the OEO foundation and established a national 
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delivery system. Legal aid reached into every county in 
America in 1980.

The legal services movement of 1980 was young 
and raw. LSC funding had grown from $71 million to 
$300 million in five years. Most legal services jobs in 
1980 had not existed in 1975. LSC reported that 92% of 
its lawyers had less than ten years of legal experience.3 
The conventional wisdom of the day was that new 
lawyers would cut their teeth in legal services, getting 
invaluable experience working directly with clients, 
handling trials and appeals on their own, and then 
move on to jobs in law firms.4 The other 8% of program 
lawyers were spread out across the age spectrum. They 
included lawyers from legal aid societies that existed 
before OEO, and lawyers who had defied conventional 
wisdom and stayed past their predicted departure dates 
in order to pursue the OEO vision. 

Most of the rhetoric of legal services dates from the 
OEO and early LSC years. Phrases like “empowerment,” 
“law reform,” “community development,” “social change” 
and “systemic advocacy” were everywhere. Serving as 
“general counsel to the low income community” was 
the model. These words inspired young lawyers of that 
era, and they accomplished much. 

President Reagan brought this formative period to 
an end in 1981. Funding was cut 25% in 1982, which 
was actually more like a 33% cut because of high infla-
tion. Rhetoric went underground, replaced by “high 
quality representation,” and LSC gave up the vision of 
leading a national law firm for social justice and closed 
the doors of its Research Institute and training division.

But the institution grew, year by year. By 1985, only 
76% of field program attorneys had less than ten years 
of experience. More experienced lawyers of every age 
were three times as common as in 1980. Five years later, 
less than 60% of legal services lawyers were less than 
ten years out of law school, 3% had ten to fifteen years 
of experience and almost 20% had more than that. Ten 
years after that, in 2000, less than half (48%) of legal 
aid lawyers had fewer than ten years of experience. 
The annual data tables have a new category by this 
time, attorneys with twenty or more years of experi-
ence; in 2000, fully 25% of legal aid attorneys met that 
description.5

The age stratification of legal aid lawyers is far 
advanced in 2010. In a standard year, about 5% of the 
national legal aid attorney population will be new, 
entry level hires. Attorneys with five or fewer years of 

experience are about 30% of the staff, slightly less than 
that will be arrayed between six and fifteen years, and 
about 40% will be lawyers with more than fifteen years 
at the bar.6 

Or, to put it another way:
 ■ Legal aid attorney staffs are getting older: one third 

of the lawyers on these staffs are forty-five or older. 
 ■ About 15% of legal aid lawyers started their careers 

before President Reagan took office. The current 
leadership of many programs is drawn from this 
group of individuals. 

 ■ However, 85% of legal aid lawyers have never 
worked in a time when their primary funding 
sources espoused a vision of “rebellious” lawyering7 
or the law reform and community empowerment 
goals of OEO.

 ■ In fact, 30% of the lawyers on LSC-funded staffs 
were not born when Ronald Reagan took office, 
and

 ■ 50% of the lawyers on LSC-funded staffs graduated 
from law school in the 21st century.

The data also document the obvious shift in 
gender. In 1982, only 38% of attorneys in LSC-funded 
programs were women; in 2010, women account for 
69%. The effects of the shift from majority men to 
majority women may be as important as the aging of 
the attorney population and deserves further study.

On the other hand, there has been very little change 
in the race of legal aid attorneys. In 1982, 11% of attor-
neys were black, 10% Hispanic, 1% Native American 
and 1% Asian; in 2010 the comparable figures are 13%, 
13%, 1% and 5%.8 

As a result of this maturation process, the legal 
services system is probably much more stable than it 
was thirty years ago. Managers are no longer likely to 
be lawyers plucked from the ranks of advocates with 
no demonstrated managerial skills. Administrative 
and financial infrastructure is better thought out, more 
competently staffed and professionally trained. Super-
vision of legal work is much better, and young lawyers 
are more likely to receive supervision from more expe-
rienced senior staff. 

Perhaps it is also true that the mature staff now 
found in legal services offices is less likely to make 
political mistakes than its immature predecessors. For 
better or worse, legal services lawyers are now fully 
integrated into the bar associations they mistrusted 
thirty-one years ago. In addition, former program staff 
are now judges in courts of almost every level of state 
and federal judiciaries. 
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A more controversial conclusion may also be 
warranted. The culture of an organization tends 
to persist for awhile as individuals depart and are 
replaced. Eventually, however, emerging leaders and 
different external conditions will combine to forge new 
visions and force new strategies that fit a new time. 

The OEO vision still has weight. Lawyering is still a 
critical tool for empowering a low-income community 
and advocating for the rights of vulnerable people who 
would otherwise not be heard. Nevertheless, it seems 
likely that the OEO vision must give way to a post-
Reagan reconceptualization. 

We are on the threshold of a momentous change. 
In the next five or ten years, lawyers born in the forties 
and weaned as lawyers in the OEO era will be giving up 
their positions of leadership in our programs. The new 
leaders that replace them will come from a later genera-
tion and will inevitably bring with them a different 
sense of mission and a different set of goals. This transi-
tion has already begun. In Massachusetts, for example, 
only two of the thirteen people who were executive 
directors of field programs in 2005 are still executive 
directors. Ten men and three women, average age more 
than sixty, all of them white, have been succeeded by a 
group of four men and six women, average age in their 
early fifties, two of them black and one Hispanic.

This is no longer an OEO legal services deliv-
ery system. It is a post-Reagan system. Its work will 
be grounded in a sophisticated, mature appraisal of 
justice and poverty in the 21st century. Its vision will be 
revolutionary but will fit its time. Perhaps because the 
OEO-era leadership is still holding on, the voice of the 
new vision is still muted. But I am confident that the 
new voice will be strong, creative and authentic. In fact, 
maybe the other two undercurrents discussed in this 
essay are that voice, beginning to seize the future.

Reconceiving the Justice System
Contrary to popular opinion, the struggle for equal 

justice may never have been stronger in the United 
States than it is today. It is just that a major part of it is 
taking place in a totally different form than anticipated 
by the planning of our legal services community. 

Our prevailing image of the need for reform in the 
justice system is lawyer-centered and adversarial. We 
have studied the incidence of legal needs among our 
eligible population and built an institution that deploys 
its legal professionals to offer legal advice and, for a 
small percentage of folks with serious problems, legal 
representation in judicial and administrative proceed-
ings. Our planning for the future has projected this 

image into larger frames with more resources.
But fundamental change has been taking place in 

our legal system while we have been busy making our 
plans.9 There have always been large majorities of low-
income folks going through legal processes without 
a lawyer. They used to be voiceless, usually defaulting 
or showing up to be dismissed by judges and clerks. 
In the 60s and 70s, legal services lawyers began to give 
them voice with cases like Goldberg v Kelly. Our vision 
was one in which a legal services lawyer or paralegal 
took each case, analyzed the facts, applied the law and 
guided the client to a just result. We articulated this 
vision in policy documents and funding proposals.10

Of course, we paid attention to the plight of those 
who could not make it through our waiting lists and 
queues to representation. The person proceeding “in 
pro per” or “pro se” got a share of our resources through 
clinics, written materials, telephone advice, hotlines 
and, more recently, LegalHelp websites. Along the way, 
the unrepresented party became a “self-representing 
litigant” (SRL).

While we were nibbling at the edges of the vast 
array of SRLs, the courts were being swamped by the 
mass of increasingly-informed parties. Gradually, the 
judicial branches around the country began to figure 
out some strategies that helped. Self-help centers, infor-
mation desks and law librarians began to channel SRL 
energy in more useful ways. Educational programs 
and ethics opinions supported judges and clerks who 
began helping SRLs navigate the judicial maze and 
speak effectively in court. Mediation and conciliation 
programs brought professionals into dispute resolution 
roles. Lawyer for the Day programs developed non-
representation approaches that guided SRLs through 
their day in court. On line, more and more standard-
ized forms became available along with increasingly 
flexible and competent tools for finding and using 
those forms.

At the same time, the ranks of helping profession-
als offering legal help to low-income individuals with 
legal problems also grew. Usually without any sense 
of the broader context in which individual develop-
ments occurred, non-lawyers began to dispense legal 
information and even take advocacy roles. Perhaps the 
largest number of these new members of the justice 
community are found in social service agencies, help-
ing their clients obtain benefits and improve their lives 
through administrative agencies. Most recently, LSC 
has been emphasizing the role of public librarians who 
have computers with which to find LegalHelp websites 
and training in research methods that are easily applied 
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to finding the law. Inevitably, some of these social 
service workers accompanied their clients to courts and 
administrative agencies and sometimes were thrust into 
speaking roles.

I believe these trends are going to grow and gradu-
ally transform operative visions of equal justice. There 
were never going to be enough lawyers to staff a full 
representation model of a delivery system. Instead, 
non-lawyers are going to continue coming into infor-
mation and advocacy roles, meeting the judicial and 
administrative agency strategies for managing the flood 
of SRLs. The promise of these new approaches is access 
to just outcomes without a lawyer. 

A hint of a next step along these lines can be seen 
in Turner v. Rodgers,11 decided by the U.S. Supreme 
Court last June. The case asked whether an obligor 
could be sent to jail without having been provided 
with a lawyer at a civil contempt hearing for failing to 
pay child support. The Court ruled that he could. But 
the reasoning was not simply the traditional explana-
tion that the obligor had the keys to his jail cell — pay 
and get out. Rather, the Court suggested that the due 
process clause, under which counsel was required in 
criminal proceedings, did not always require a lawyer. 
Other approaches that offered fundamental fairness 
could suffice. The door to more non-lawyer systems 
of helping SRLs work out their cases swung open a bit 
wider.

There will be plenty of legal services work to do as 
this future emerges (if it does). Lots of courts have yet 
to embrace the best practices that are being developed, 
and making sure that fundamental fairness is actually 
the result of new systems will require vigilance. Allied 
professionals will need good legal materials to work 
with and training in relevant law. Some SRLs will have 
complex disputes that call for a lawyer’s skills to unravel 

and policy advocacy will still be essential. Nevertheless, 
the road to justice for many low-income individuals is 
improving.12

New Funding Mechanisms
Money and politics are at the root of the present 

depression among legal services supporters. The great 
early hopes for the Legal Services Corporation seem 
irretrievably compromised. The recent Tea Party theat-
rics only confirm what has been apparent for thirty 
years. LSC and its grantees are in a fishbowl. Any sign 
of leadership from LSC that can be seen as supporting 
OEO-era visions will be interpreted as taking a side in 
the culture wars. Indeed, because legal disputes so often 
involve values clarifications by courts, LSC funding will 
remain a useful target for social issue ideologues even if 
LSC itself maintains a low profile.

While LSC’s range is limited, the three currents 
discussed in this paper may all be ones that LSC can 
safely support. The mature institution needs an effective 
grant maker and performance monitor, and training 
for effective management and administration would 
be helpful. The foray into mentoring and leadership 
development was more risky; values-based decision 
making opens up more sensitive subjects. Similarly, the 
development of court-based methods of producing just 
outcomes for SRLs is a pretty safe area for LSC leader-
ship. The Technology Innovation Grant project seems 
well designed along those lines.

State-level funding — appropriations, IOLTA 
and filing fees — has been the prime area for growth 
during the last twenty-five years. State funders not 
only support the network of LSC grantees but, in 
many cases, give grants to other providers of civil legal 
services as well, so the network of state funders encom-
passes more of the national delivery system than LSC.13 
Despite the lowest interest rates of the modern era, 
historic levels of state debt and a long and deep reces-
sion, we appear to have maintained total national fund-
ing for civil legal services at pre-recession levels for the 
first two years of the recession. 2011 may well see a dip, 
but each year so far has brought surprises.

But reliance on discretionary appropriations from 
federal and state governments is inherently vulner-
able to political upset. One approach that reduces that 
vulnerability is the campaign to establish rights to 
counsel in more civil cases. There is much to consider 
regarding this campaign,14 but my point for this article 
is that the legal services community is already well on 
the way to new approaches to resource development 
that will cushion the effect of continuing political 
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challenges regarding LSC. Europe is even further along 
on this road, providing an example to follow.

We might start with the massive funding for civil 
legal services that is already being spent in the states 
but simply not counted in these discussions. Many 
states have a right to counsel for parents facing termi-
nation of parental rights, for wards in guardianship 
petitions, for psychiatrically challenged individuals 
who lack competence to consent to the administration 
of drugs, and even in divorce and custody cases. All of 
these types of representation have been priority work 
for legal services programs in the past. 

It appears that they are left out of our calculations 
of funding to the degree that the funding goes to public 
defenders. That may have made sense previously, but 
not when a concerted effort to establish more rights is 
under way. If a state adopts Article V of the Uniform 
Probate Code, and creates a right to counsel for wards 
in guardianship proceedings, the new funding should 
be included in our calculations of civil legal services 
funding whether a civil legal aid program or a defender 
legal aid program is receiving the money.

This is not a small matter. The Massachusetts public 
defender is the Committee for Public Counsel Services 
(CPCS). CPCS handles a variety of civil matters for 
which there is a right to counsel. Several years ago, 
when IOLTA funding was more robust,15 the CPCS civil 
budget was larger than the total funding of the rest of 
the civil legal services community. This appears to be 
true in other states as well.16

The key to the future stability of legal services is 
that the funding is perceived as a right. Compared to 
LSC, or to a discretionary state appropriation, a right 
to counsel is more likely to be funded. There can still 
be battles over the amount of the appropriation. Public 
defender budgets have been cut by governors and legis-
latures. But we rarely encounter a situation in which the 
budget might be eliminated entirely.

Along with a right to counsel strategy, another path 
that reduces dependence on government grants is to be 
more entrepreneurial. For example, collecting attorneys’ 
fees holds the potential to generate new revenue. Even 
greater revenue is available though carefully chosen 
fee-for-service work. LSC has restrictions on fee-gener-
ating cases that need to be observed, but it is feasible 
to work together with local bar referral systems to 
provide legal assistance to financially ineligible clients. 
Any private lawyer who wants to participate can do 
so. No clients should be taken whose income exceeds 
some level agreed to with the bar (such as 250% of the 
poverty line). 

In the long run, there are two other developing 
approaches to fundraising that promise greater inde-
pendence from the government grant cycle. The first is 
the burgeoning Medical-Legal Partnership movement. 
In the long run it appears possible that the most effica-
cious remedy for certain medical conditions is a lawyer. 
The paradigmatic case is childhood asthma, which 
in some instances can be all but cured by forcing the 
landlord to get rats and roaches out of the building. If 
further research reveals other such circumstances, or 
similar conditions in which a lawyer is one part of a 
well-designed treatment team,17 the day may not be far 
off when the New Yorker cartoon shows a doctor hand-
ing a prescription slip to someone and saying, “Take 
two lawyers and call me in the morning.”18 The national 
cost of health care in the United States was $2.5 trillion 
in 2009.19 One-tenth of one percent of that cost would 
be $2.5 billion.

The second road to financial independence is 
general charitable giving. Some legal services programs 
have become quite successful at raising funds from 
lawyers, and it is appropriate for lawyers to support 
legal assistance for the poor. But legal services is a 
service to the whole community, not just the poor or 
the lawyers. Like hospitals, museums, the symphony or 
the boys club, a legal aid society doing its job is a vital 
element of a healthy community. Without it, a town is 
a less desirable place to live, work or raise children. It is 
time for legal services to take its proper place as one of 
our cherished institutions.

I began this essay with MIE’s question, why the 
public doesn’t love justice more? I am ending with the 
suggestion that it does love justice more than we know, 
but we have not been asking the question right. 

One personal note about these developments is 
important. I don’t like them all. I am a product of my 
times, and long ago hitched my wagon to the engine 
of high quality representation. The catch phrases and 
explanations of this vision have filled my years. They 
come down to believing that legal services should 
aspire to develop a full understanding of a client’s legal 
situation, assess a full array of legal tools with which 
to pursue remedies under the law, implement strate-
gies with a high degree of skill in the use of those tools 
and give an informed client the choice about which 
remedies to pursue. This is, of course, the vision of legal 
services that wealthy individuals and thriving commer-
cial institutions have. 

Current developments seem to be leading us to a 
less expensive, less adversarial system of meting out 
justice for the 70% or more of us who cannot afford 
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the price of high quality representation. The emerg-
ing system falls short of equal justice under law, just as 
most human inventions fall short of their aspirations. 
I hope for more in the hands of the new leaders. But 
I believe we are headed toward more justice for more 
low-income people and that our generation has done 
its part in creating that best of all possible worlds.
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