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Reported Decisions 

By Lauren Galloway, Esq., Elizabeth Hegner, Esq., Brittany Rehmer, Esq., and Jordana 
Kershner, Esq. 

 
 

Jiang v. Liu 
481 Mass. 1024 (2019) 

SJC-12626 
January 24, 2019 

 
The Supreme Judicial Court (“SJC”) held the husband was not entitled to relief under the 

Court’s general superintendence power from the trial court’s interlocutory rulings or from denial 
of his motion to have the probate judge recused. 
 

The husband, Mr. Jiang, appealed the judgment of a single justice to deny his petition for 
review of temporary orders and the judge recusal, pursuant to M.G.L. c. 211 §3.  The SJC upheld 
the denial.  The husband sought relief under M.G.L. c. 211 §3.  However, such relief would 
require a showing in accordance with S.J.C. Rule 2:21 stating, “review of the trial court decision 
cannot adequately be obtained on appeal from any final adverse judgment in the trial court or by 
other available means.”  Husband could not meet this, as he was also eligible to seek 
interlocutory review under M.G.L. c. 231 § 118.   
 

The proper procedure would be to address the issue in a direct appeal from the adverse 
judgment, under M.G.L. c. 231 § 118.  
 
 

S.V. v. R.V. 
94 Mass. App. Ct. 811 

February 20, 2019 
 

 Plaintiff appealed from an order denying the extension of an abuse prevention order 
issued pursuant to M.G.L. c. 209A, §3.  Plaintiff initially obtained an emergency ex-parte 209A 
order against defendant based on evidence that he had harassed her as well as grabbed and 
pinched her arm during an argument at their home while their divorce was pending.  Following 
the ex-parte hearing, defendant was ordered to stay away from plaintiff and vacate the home and 
was arrested for assault and battery on a household member.  The 209A order was extended 
multiple times, including a one-year extension.  At the hearing to extend the 209A order for a 
subsequent year, plaintiff testified that she was still in fear of defendant due to the original 
incident because she continued to see him at their children’s extra-curricular activities.  Plaintiff 
did not, however, report any specific conduct of defendant that caused her fear except the 
conduct that precipitated the entry of the initial 209A order.  The Lower Court Judge denied the 
request for an extension of the 209A order and plaintiff appealed. 
 
 The Appeals Court agreed with the Lower Court Judge’s ruling stating that there was 
conflicting testimony presented to the judge regarding the nature of the physical contact that led 
to the entry of the initial 209A order, but it was clear that circumstances since that time had 
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changed.  In 2017, the parties executed a stipulation in which defendant was permitted to attend 
all of the children’s extra-curricular activities held in public locations and such attendance would 
not violate the 209A order.  Evidence presented to the Lower Court Judge at the extension 
hearing demonstrated that the parties had been together nearly every day for the preceding year 
to facilitate shared parenting time without any allegation that defendant had violated the 209A 
order.  In light of the changed circumstances and nature of the underlying incident of abuse, the 
Appeals Court concluded that there was no abuse of discretion by the Lower Court Judge in 
denying the extension request. 
 
 Order affirmed. 

 
 

Connor v. Benedict, 
481 Mass. 567 (2019) 

SJC-12551 
March 7, 2019 

 
Husband challenged the asset division and duration of general term alimony awarded in a 

Judgment of Divorce Nisi. The parties began dating in 2000 but did not marry until February 18, 
2012. The Wife’s prior marriage had ended in 2001 and after that divorce, she received regular 
child support and alimony payments. The parties lived together in Wife’s home from 2001 until 
March 2004, at which point the Wife moved to Australia for a brief period due to medical issues 
that rendered her unable to work. The Wife returned to the United States in October 2005 and the 
parties moved in to a townhouse in Shirley, MA, sharing the rent payments and utility expenses. 
The Husband provided for the Wife’s health insurance through his employer’s “domestic partner 
benefits” program. The parties jointly purchased a home in Townsend, MA in November 2006 
and each party contributed to the down payment and improvements for the home. Throughout 
the time that they lived together, the parties shared the expenses for the home. Wife’s minor son 
lived with the parties and when Husband’s father died, Husband named the Wife’s son in the 
obituary as a grandson of the deceased. The Wife filed a Complaint for Divorce on June 2, 2014. 
Although the judge found that the parties were only legally married for 2.25 years, he determined 
that they had engaged in an economic marital partnership for approximately 6.33 years, starting 
when they lived together in Shirley. As such, he ordered an alimony payment of just over 5 
years. Looking to the factors set out in G.L. c. 208, s. 49(d)(1), the Supreme Court found the 
award appropriate notwithstanding the Wife’s receipt of alimony payments from her previous 
husband. Additionally, despite the Husband’s challenge as to the date of valuation, definition of 
the marital estate, assignment of liabilities, and distribution of retirement accounts, the Supreme 
Court also determined that the asset division favoring the Husband 55% to the Wife’s 45% and 
equally dividing the marital home was appropriate.  

 

L.L. v. M.M. 
95 Mass. App. Ct. 18 (2019) 

March 7, 2019 
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District Court denied the Defendant’s motion to terminate a permanent abuse prevention 
order and Defendant appealed. The parties were married for approximately 2 and a half years. 
The Defendant came to the Plaintiff’s home and an argument ensued, during which time the 
Defendant – who had threatened the Plaintiff in the past – threw flowers at the Plaintiff and 
aimed his vehicle at her 11-year-old daughter, trying to run her over. After an ex-parte hearing 
on September 25, 2000, Plaintiff obtained a 209A order against the Defendant, which was 
extended after hearing on October 2, 2000 for one year. Defendant violated the 209A order 
approximately five times during that year and the court extended it until April 2, 2002. On April 
2, 2002, the 209A order was made permanent. On September 6, 2016, the Defendant sought to 
terminate the 209A order based on a change in circumstances. He lived in Nevada with a new 
wife who was from the Philippines. Defendant explained that the 209A order caused him to be 
stopped and detained for a brief period every time he traveled internationally. Moreover, 
Defendant was employed as a truck driver for a company that performed work for the federal 
government and prisons, but as a result of the 209A order the Defendant was not allowed to work 
on certain government sites. At the hearing, the Plaintiff opposed the Defendant’s motion, stating 
that she still lived in fear of the Defendant because he violated the 209A order numerous times in 
previous years. To terminate a 209A order, a defendant must show by clear and convincing 
evidence that, as a result of a significant change in circumstances, it is no longer equitable for the 
order to continue because the protected party no longer has a reasonable fear of imminent serious 
physical harm. The Defendant had moved to Nevada and remarried and that the distance plus the 
evidence that the Defendant had moved on were relevant considerations, but the Appeals Court 
held that the Defendant failed to meet his burden. The Defendant did not submit evidence from 
Nevada demonstrating that he had no record of abuse there, he presented no testimony from his 
current wife, and he did not testify himself or submit to cross-examination demonstrating that the 
order was no longer equitable. As such, in light of the Plaintiff’s strenuous opposition to the 
motion, Defendant’s request to terminate was denied. 

 
Feinstein v. Feinstein 

No. 18-P-274 
95 Mass. App. Ct. 230 (2019) 

May 2, 2019 
 

Father filed a complaint for contempt against mother for violating provisions of the 
parties’ separation agreement, namely, religious upbringing and mother's commitment of the 
oldest child to a college without father's agreement.  No evidentiary hearing was held, instead the 
judge issued the order based upon the pleadings and representations of counsel. The trial judge 
held the agreement did not require the children to be raised in the Jewish faith. The judge also 
found the agreement did require the college commitment be made jointly, however given the 
complex circumstances around communication (namely mother believed the son was 
communicating with the father in therapy regarding college, the child was accepted to only one 
college and the father did not object to the colleges to which the child applied), the mother did 
not make a willful violation. The mother was not found in contempt. The judge further held, 
"there is an impact on father’s financial obligations under the agreement by [the mother's] 
unilateral action" and therefore required the father to only pay 55% of the cost of tuition and 
room and board he would have been responsible for if child had attended U. Mass.  Mother filed 
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a motion for new trial or to alter and amend the judgment, but the judge denied the motion as 
untimely.  

 
The appeals court held the trial court erred in modifying the father’s payment of tuition, 

held the mother’s motion for new trial was filed timely, and held the trial court did not err in 
considering the father’s complaint for contempt. 

  
The Modification of the Expenses: A civil contempt finding requirements two elements, 

“there must be (1) clear disobedience of (2) a clear and unequivocal command.” Smith v. Smith, 
93 Mass. App. Ct. 361, 363 (2018). These elements must “be supported by clear and convincing 
evidence.” Rosen v. Rosen, 90 Mass. App. Ct. 677, 691 (2016), quoting Birchall, petitioner, 454 
Mass. 837, 853 (2009).  Further, “[a] modification on a complaint for contempt may occur even 
in the absence of a contempt finding.” See Bloksberg v. Bloksberg, 7 Mass. App. Ct. 233, 234-
235 (1979). 

If the order for payment of expenses is governed by the Child Support Guidelines, 
“orders of maintenance and for support of minor children shall be modified if there is an 
inconsistency between the amount of the existing order and the amount that would result from 
application of the child support guidelines promulgated by the chief justice of the trial court or if 
there is a need to provide for the health care coverage of the child.” M.G. L. c. 208, § 28. See 
Child Support Guidelines § III.A (2017); Morales v. Morales, 464 Mass. 507, 511-512 (2013). 

The Child Support Guidelines allow for the discretionary payment of no more than 50% 
of U Mass in-state resident costs. Where the child support guidelines do not apply, a material 
change in circumstances must be proven. In this case, the trial judge did not find a material 
change if circumstances “and the sparse record provided to the judge does not make any such 
change of circumstances evident.”  There was not sufficient evidence provided for the judge to 
make findings explaining the basis for any material change in circumstances. No financial 
statements were provided and only a “thumbnail sketch of the parties’ communications regarding 
the college decision” was provided. The appeals court held it is “impossible to discern a basis for 
a modification in the absence of findings.” Therefore the decision to modify father's payment of 
college education expenses was vacated and remanded for further proceedings.  

 
The Issue of Motion for New Trial:  The trial judge denied the motion as untimely, 

however this was an incorrect interpretation of the time standard as set forth in rule 6(d). Rule 59 
provides such a motion “shall be served not later than 10 days after the entry of judgment” and 
Rule 6(d) provides “[w]henever a party has the right or is required to do some act or take some 
proceedings within a prescribed period after the service of a notice or other papers upon him and 
the notice or paper is served upon him by mail, 3 days shall be added to the prescribed period.” 
(emphasis added)  Rule 5(b) states “service by mail is complete upon mailing.” Taken together, 
for the motion to be mailed on the tenth day is proper and timely service. Service was timely in 
this case on the Monday following the tenth day which fell on a weekend.  Given the mistaken 
calculation, the usual course of action will be followed, to “remand to allow the judge to exercise 
discretion in the first instance.” Balistreri v. Balistreri, 93 Mass. App. Ct. 515, 521 (2018).  As 
the case will be remanded for the issue of modifying the father’s payment, the trial judge will 
have the ability to consider the information in the motion served under rule 59.  
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Failure to First Submit the Issue to Parenting Coordinator:  The parties agreed to submit 
any non-financial disputes to the parenting coordinator in the first instance.  Mother argued the 
father’s refusal to first bring the issue to the parenting coordinator barred him from being heard 
on the Complaint for Contempt.  However, the appeals court found the mother provided “no 
support for the proposition that a judge lacks the authority to hear a dispute because a 
requirement to present it to a parenting coordinator” and instead recognized a prior holding of 
the SJC, “there may be important disputes of such urgency that they cannot be submitted to a 
parenting coordinator and then effectively reviewed by a court.” See Bower v. Bournay-Bower, 
469 Mass. 690, 704-705 (2014). 

 
 

Levitan v. Rosen 
No. 18-P-847 

95 Mass. App. Ct. 248 (2019) 
May 6, 2019 

 
 Upon wife’s Complaint for Divorce, the trial judge treated the wife’s right to withdraw 
from a trust as a marital asset but excluded the reminder of wife’s interest in the trust from the 
marital estate.  Additionally, the trial judge treated the wife’s trust withdrawals as income for 
purposes of child support.  The appeals court vacated and remanded the decision. 
 
 At trial, the central issue was “whether the wife’s trust share was includable in the marital 
estate for purposes of equitable distribution under M.G. L. c. 208, § 34.”  According to the terms 
of the trust established for the benefit of the wife, upon her father’s death, the wife holds an 
annual right to withdraw 5% of her share of the trust principal.  The wife argued the trust was not 
includable as the spendthrift provisions of the trust preclude distributions to third parties (i.e. the 
husband).  The trial judge held the annual right to withdraw 5% of her share of the trust principal 
was governed by the spendthrift provision therefore includable in the assets, but the remainder 
was not.  The appeals court found this was an error.  When reviewing the spendthrift provision of 
the trust, the appeals court held the “language makes it clear that any funds withdrawn pursuant 
to the right of withdrawal are ‘distributions,’ and accordingly are not excluded from the 
application of the spendthrift provision.”  The appeals court next engaged in an analysis of 
whether or not the trust could be included for purposes of equitable distribution under M.G. L. c. 
208, § 34.  The appeals court looked again to the terms of the trust specifically for whether the 
interest is “fixed and enforceable property right... or whether the party’s interest is too remote or 
speculative to be included.” Pfannenstiehl v. Pfannenstiehl, 475 Mass. 105, 111-112 (2016).  
Where the wife is the sole beneficiary, the beneficiary class is closed, and the “primary intent of 
the trust is to provide for the wife rather than for subsequent generations,” her interest was not a 
mere expectancy and therefore, properly considered an asset subject to division.  The appeals 
court vacated the property division portion of the judgment and remanded with the note the trust 
“may only be assigned to the wife in light of the spendthrift provision.” 
 

The appeals court further advised the trial court to untangle the property division and 
child support determinations on remand.  The appeals court tasked the trial judge with 
“identify[ing] separate portions of a given asset of a divorcing spouse as the separate bases of the 
property assignment and any ... support obligations.”  With the goal of avoiding the 
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redistribution specific assets that already have been equitably assigned by way of a support 
order.  See Fehrm-Cappuccino v. Cappuccino, 90 Mass. App. Ct. 525, 528 nn.4, 5, (2016). 
 
 
 


