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A. WORKING WITH THE LOCAL HEARING OFFICE 

 

Once the hearing request is made, the case is in queue with hundreds of 

other cases all waiting for a spot before the judge.  The Office of Hearings and 

Appeals takes over jurisdiction.  Generally speaking, the dates will come 

automatically by mail.  Although the new rules put into place indicated that the 

claimant will have a 75 day advance notice, usually notice will be given short of 

that time period and the practitioner is asked to “waive the 75 day notice.”  

What I tend to do when I receive the waiver request is in turn ask SSA in 

exchange to waive its “5 day rule” requirement which insists that all evidence 

be supplied to the Court within 5 days of the Hearing or it is discretionary as to 

whether it will be allowed in.   

 

On some occasions, the local hearing office representatives will contact the 

attorney’s office and coordinate a date which will work for everyone so that the 

case won’t have to be moved at a later date.  Judges generally will allow for the 

case to be continued on one occasion for nearly any excuse.  Moving the case a 

second time will be much more of a challenge.  That’s why getting that date 

established at the start with the local office at a convenient time will be in 

everyone’s interest. 
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The local hearing office will also coordinate the practitioner’s access to the 

file. As part of the old practice of the hearing administration process, files were 

physical and accessible at all times at the office.  One needed to go to the 

hearing office and spend lots of time taking apart the physical file, copying the 

relevant parts, and travelling back to the office.  This was a major burden, 

especially for practitioners whose practices were located outside the Boston 

area. 

 

Now, with the advent of new technology, all “paper” files have been 

converted to electronic disc files.  The hearing office will forward the disc with 

a letter indicating that at some point in the future a hearing will take place. 

 

This disc will contain everything that was contained in the paper file.  The 

application, the earnings history, the last date of insured status, and the SSA 

consultive examiner reports are available on the disc.  All documents that the 

attorney wants to forward to SSA will be delivered by fax with a cover sheet, 

displaying a bar code, which will allow for it to be scanned by SSA and entered 

onto the disc. 

 

B. A PRACTICAL HEARING CHECKLIST  

 

In order to succeed at the hearing level, preparation has to begin well before 

you receiving the hearing notice.  A few things to consider are the following: 

1. Is this an SSI or SSDI case?  What are the practical differences? 

2. How will the claimant’s age factor in? 

3. Are the Grids applicable? 

4. What is the last date of insured status and why is that important? 



5. Who is the judge and how does that judge run his/her hearing? 

6. Is this a remand case from federal court and, if it is, what did the federal 

court want addressed at this hearing? 

7. Is a medical consultant going to be testifying at the hearing and how does 

that affect the game plan? 

8. Are witnesses needed to establish particulars of the case? 

9. Is there an investigation undertaken by the SSA which needs to be 

reviewed and addressed by the claimant? 

10.  Has there been substantial gainful activity undertaken by the claimant 

that needs to be addressed? 

 

Now, I said previously that the case needs to be prepared effectively before 

the notice is received.  This is true for a few reasons.  First, one does not know 

when the case could be red-flagged for review by attorneys working for the 

Administration who might be looking to make a favorable decision “on the record” 

without the necessity of a formal hearing.  If the case is not developed properly, 

you missed this window.  A practitioner has to be very careful in not missing these 

windows.  It is certainly true that delays are inevitable in dealing with doctors’ 

offices or other agencies in building the record.  So, there are things beyond one’s 

control.  Nevertheless, a whole host of factors enter into the picture when delay 

occurs.  First and most obviously, the claimant may be entitled to benefits sooner 

and the financial and emotional bleeding will be stanched sooner.  But there also is 

a perception issue involving the lawyer.  The lawyer is paid on the basis of the 

retroactive amount due to the claimant.  If there is any sense that the claimant’s 

benefits are in any way delayed by the actions or inactions of the attorney, the 

concern will be that the delay has occurred for the benefit of the attorney. 

 



So, the way around this potential problem is an organized practice which 

encourages the flow of information sooner than later.  In most cases, I attack the 

claim as follows:  I get a complete list of doctors and facilities in which the 

claimant has treated.  From that list, I glean who is most important in “making the 

case” either the primary care physician, psychiatrist or surgeon.  Because the 

“treating physician rule” applies, if the claimant’s doctor has established a long 

enough treatment course with him and there is a credible foundation to his opinion, 

getting that doctor to comment about the claimant’s physical or psychological 

condition is key.  SSA has generated certain functional capacity forms for both 

mental and physical activity.  Those forms should be provided to the treating 

physicians and the claimant should be encouraged to meet with those providers to 

go over the forms. 

 

These forms are controversial.  There is not one doctor that I have 

encountered that hasn’t said “how can I fill out this physical functional capacity 

form when I haven’t done a functional test on him?”  The form is to be filled out 

based on the subjective impressions of the doctor with the input of the claimant’s 

own history and any corroborative tests that have been undertaken.  That is, if a 

claimant had an MRI which confirmed a disc problem in the lower back, and the 

claimant indicates that he can’t sit for long due to pain in the lower back, the 

doctor can easily utilize that information to underpin his report. 

 

With psychological forms, the same can be true.  Generally, a treating 

therapist will fill out the forms based on their experience with the claimant and the 

MD/PHD will co-sign.  Although there are rules that allow the representative to 

offer into evidence a form signed by only the therapist based on the length and 

breadth of their professional relationship, judges will inevitably ask the 



representative for an MD co-sign.  This can be frustrating because sometimes the 

MD has nothing to do with the claimant other than prescribing medication and they 

may show reluctance in getting involved. 

 

C.  HANDLING EXPERTS 

 

 There are different experts that can be called upon in any social security 

claim that can be beneficial.  One, of course, is the treating physician.  It is 

imperative that the claimant stay on course with the treating physician and 

establish a paper trail so that when that doctor is called upon to give his assessment 

of disability, that there is foundation to that opinion. 

 

 Apart from the physician, sometimes a vocational expert is called upon to 

testify.  The claimant at his or her own expense could retain a vocational expert 

trained to give advice as to his ability to be viable in the marketplace.  The 

assessment is based on, among other things, age, education, physical limitations, 

doctor reports and pain allegations.  An expert should be certified in his area of 

expertise and utilize established criteria to buttress his report.  Generally, 

standardized tests are used to assess an individual’s lifting capacity or ability to 

handle small objects.  When administered in a standardized fashion, the evidence 

becomes more compelling and gives more credence to the subjective testimony 

offered.  That is, if a claimant testifies that they can only lift a gallon of milk (8.5 

pounds) and a lifting test supports this, then the evidence is corroborated. 

 

 In terms of the experts supplied by social security, certain strategies are 

useful to keep in mind.  Most judges utilize one expert, a vocational expert.  This 

expert is offered hypothetical questions by the judge and is called upon to opine 



whether there are jobs available in large enough numbers in the economy that the 

claimant can perform.  The judge must ground the hypothetical in the medical 

evidence.  The judge will usually use the evidence supplied by the social security 

medical examiners first and then the treating source evidence after or a 

combination of both.  The vocational consultant will use different bases for their 

opinion, but are usually grounded in an outdated text entitled “The Dictionary of 

Occupational Titles” and will find jobs that the claimant can perform within the 

limitations outlined by the judge.  If the hypothetical leads the vocational 

consultant in a direction of unemployability, then the consultant will concede that 

no jobs exist that the claimant can perform. 

 

 A simple rule of thumb that every practitioner comes to follow is if the 

vocational expert finds that the claimant cannot work under the hypothetical given 

by the judge that is based in the evidence, then there is no reason to question the 

expert further.  The advocate simply tells the judge that they have no questions for 

the expert.  Also, the judge will ask the advocate if they have any objection to the 

witness and the answer is usually no to that question as well.  Most experts are 

regulars at the Court and have sufficient qualifications to give an opinion.  The 

discussion is left for another day whether the whole basis for their position is 

tenable given the outdated information they use and the total disregard for current 

market conditions. 

 

 The Administration, at times, consults with medical examiners.  This 

sometimes gets tricky in hybrid claims (mental and physical) as to whether they are 

qualified to discuss both, but generally speaking these doctors are called upon to 

assess whether a “Listing” has been met.  The Listing as used by social security is 

a description of a condition such that if a claimant’s condition meets or equals the 



description of that condition, there is an automatic entitlement to benefits, 

assuming that the description is based on the medical evidence.  If the medical 

consultant agrees that a listing has been met or equaled, the case is over and the 

claimant has succeeded in securing benefits. 

 

 If the doctor does not agree, the advocate can certainly inquire and cross 

examine.  But tread carefully.  The doctor can and will help you (with a few 

notable exceptions) if additional facts are provided or highlighted.  But judges 

don’t like to see the experts embarrassed or treated too roughly.  The system is not 

geared to be contentious.  Everyone, in theory, is looking at the medical evidence 

in the best light for the claimant.  The doctor is limited to just addressing the 

listings.  So, if the doctor does not give you the listing, the case is far from lost.  It 

will just require the vocational expert to address the facts as indicated above. 

 

D. SUBMITTING EVIDENCE 

 

In the “Old days,” an advocate could show up the day of Hearing and drop 

off a cart full of medicals and the judge, albeit with a scowl, would accept them 

into the record.  The advocate was charged with updating the index and that was 

about it.  Changes have taken place since.  How long these changes are to last is 

uncertain.  But for cases opened in the last few years, the rule is that all evidence 

has to be submitted no later than five days before the Hearing date.  A judge 

would have the discretion to allow the medical evidence in later if it could be 

shown that it was beyond the control of the advocate or some other compelling 

reason.  Some judges let the evidence in without an argument.  Others are 

absolute sticklers and will not allow the evidence in.  The advocate has to be 

familiar with the judge and how he or she runs their courtroom.   Contacting the 



judge’s clerk is the best way of getting the inside scoop.  Calling other 

practitioners who regularly practice at SSA would also be good sources.   

 

The judge has an obligation, particularly with pro se, to help develop the 

record to make sure it is complete.  Again, the process is not supposed to be 

adversarial.  The advocate is forewarned that most judges do not make it a 

practice to help the advocate “make his case” so that preparation is always key. 

 

E. DOCUMENTING AND PRESENTING MEDICAL AND VOCATIONAL 

EVIDENCE 

 

The administration over the last few years has gone electronic.  The “old” 

method was for the practitioner to send by mail the evidence and the file would be 

updated by SSA.  However, it was a one way street.  The practitioner never knew 

what was in SSA’s file unless they went down to the office and physically 

reviewed and copied the file.  For those in the suburbs, this was a difficult and time 

consumptive task.  Usually, the day of Hearing was the great discovery day.  The 

whole file had to be reviewed and picked apart right before going in to see the 

judge and who knew what land mines would be missed.  Particularly distressing 

was finding a surveillance report of the client and needing to address it the first 

time that day! 

 

Now, the practice is different.  SSA will forward the entire file on disc to the 

advocate well before the Hearing.  The advocate must submit all documents by fax 

with a cover page which is particular to the case.  This has been a big improvement 

and has made the mad rush to review the file at Hearing time largely a thing of the 

past. 



 

F. BEWARE OF DIFFICULTIES! (HOW TO HANDLE THEM) 

 

The Hearing stage can be both exhilarating and nerve wracking at the same 

time.  It is exhilarating insofar as the claimant has finally reached that point that 

they will be heard.  Remember, for the advocate, it is just another day in court.  For 

the claimant, that day has been delayed now for possibly two years or more.  This 

is a big day infused with emotion and pressure. 

 

So what problems typically arise?  First, there is always the possibility that 

the medical evidence will not find its way into the file.  This usually occurs with 

late submitted evidence.  Therefore, be sure that you keep a copy of medical 

evidence available for the judge’s review. 

 

Next problem: Credibility.  This is only a problem if not enough prep work 

was done prior to Hearing.  Every client should know that while social security 

expects that the mental and/or physical limitations have to be VERY limiting, 

one’s complaints have to be consistent with the record.  If on the one hand, the 

claimant is telling the doctor that they just came back from Disney, certain 

presumptions are going to be made.  Sitting on a plane for 3 ½ hours and walking a 

lot are just the start.  Careful prep work has to be undertaken to diffuse the impact 

of awkward statements.  While the claimant must certainly take responsibility for 

the statements, putting them in context or qualifying them is important to do.  It is 

simply bad lawyering to allow a claimant to be alerted to these statements by the 

judge at the time of Hearing without having the opportunity to think the 

circumstances through and explain or contextualize.  Was the claimant forced to 

take a lot of medication as a result of the trip?  See the chiropractor more often?  



The claimant has to be ready for some explanation.  If not, the judge will not 

believe that the rigid functional limitations placed on the claimant are consistent 

with the testimony.  An unfavorable ruling can then be expected. 

 

It is also difficult to know how far to go in cross examination of the experts.  

As touched upon previously, the Court is protective of the experts because it is not 

seen as a contentious environment.  But at the same time, the advocate has to 

preserve issues for potential appeal.  The best way of handling this is to formulate 

hypothetical questions before the hearing to address the medicals in the best light 

to the claimant.  Put the evidence into play and hope that the vocational expert 

gives a fair analysis to the hypothetical supplied.  It is going to do very little good 

arguing with the vocational expert.  While everyone knows that there are only so 

many Walmart greeter jobs and security guard monitors, SSA has its rules and the 

Federal Courts have upheld the validity of these analyses.  You cannot convince 

the judge that it is unrealistic for a particular claimant to find a job in this tough 

economy.  The economic conditions are just not that relevant.  This is a common 

pitfall for practitioners.   

 

Some Hearings are just not going to go that well despite good preparation.  

One must be prepared to preserve the record and take it on appeal to Federal Court.  

This will be addressed in a later passage. 

 

G. PROVEN TACTICS THAT CAN LEAD TO A FAVORABLE RULING 

 

Cases are won in the preparation.  It is unwise to assume a judge will be 

sympathetic to your client based on market conditions or otherwise.  Judges are 

fairly predictable.  The questions asked are generally not curveballs.  But, the 



advocate must pay close attention to the line of questioning and not get lulled into 

a sense of security.  For example, the claimant is asked what he or she does on a 

typical day.  The claimant answers, “well, I do some errands, go to the library, do 

my laundry, etc.”  This response seems innocent enough.  Then, when the decision 

is issued, the advocate is surprised when it is unfavorable and tries to figure out 

why.  The medical evidence seemed to go in fine and the testimony appeared 

innocuous enough.  In reading the decision, though, it is clear that the judge simply 

blended all those activities together to make it sound like the person was active the 

entire day.   

 

It is important, therefore, for the claimant to be careful in explaining how he 

or she goes about a typical day.  If s/he responds too briefly, it will give the judge 

the opportunity to deny the claim based on the perceived heightened activity level.  

The claimant will always say afterwards, “but that isn’t what I do every day.”  This 

should be explained at the time of hearing.  The claimant must qualify the answers 

so that the judge is not left with the perception that the claimant is very active at 

home when, in reality, this is not the case.  If a person does the laundry or cleans 

the house, it is important to provide more detail, such as the laundry is done in 

small loads or the spouse brings down the basket.  If the claimant does not qualify 

the response then the judge will work with the assumption that the claimant lifts 

the laundry basket and conducts each physical aspect of the chore.   

 

Many claimants are made to feel very comfortable by the judge and this can 

be dangerous.  They become less alert to the traps that are set.  Again, it is not a 

game, per se.  But, the claimant has to stay sharp and be well prepared in order to 

understand where the judge is taking the case and qualify answers that need 

clarification. 



 

The claimant can only do so much.  Much of the battle is won or lost before 

the claimant testifies.  Most cases are lost when the judge is left with only medical 

notes and reports with no interpretation by the physician.  Therefore, it is 

incumbent upon the advocate to have the treating physician fill out a functional 

capacity form for physical problems and a mental functional capacity form if that 

is relevant.  Again, no one is expecting the physician to know actually how long a 

person can sit or stand.  It will be based on both the clinical impression of the 

doctor and the word of the claimant.   

 

The treating therapist usually fills out the mental form, co-signed by the 

psychiatrist or primary care physician.  This form should be somewhat consistent 

with the therapists running notes, so it is important that the claimant articulates to 

the therapist his or her problems and not hold back.  Otherwise, when it is time to 

fill out the form, there may be inconsistencies that the judge will point out and 

question the foundation of the therapist’s assessment.  This is establishing a proper 

paper trail.  One can’t be expected to win a case if the claimant does not follow 

through with treatment and then a week before the hearing, a therapist is asked to 

quickly fill out a form and there is little support associated with it. 

 

Pay particular attention to the GAF score in the therapist’s notes.  On most 

occasions, the therapist will make an assessment of a patient based on a global 

assessment of function score or GAF.  A score under 51 denotes that the individual 

lacks the capacity to maintain employment, struggles socially, etc.  So, if the 

therapist’s notes indicate that the person has a GAF score over 60 consistently, the 

judge will weigh that against the mental form that you submit.  Much of the time, 

the judge will not address it in the courtroom, but the claimant will be surprised 



with an unfavorable ruling when they get home.  The judge will point out the 

inconsistency between the GAF score and the form. 

 

I find the best way around the problem is reviewing these notes by the 

therapist early in the process.  Get on the phone with the therapist and question 

whether the score they are giving the claimant is accurate.  Much of the time, a 

therapist will not really know the significance of the score and be willing to 

reevaluate.  Otherwise, the therapist, if he or she does want to support the claimant 

for disability, will have to clarify the GAF score in the context of the treatment.  

Given the fact that the therapist is usually the one who recommends the individual 

to apply for disability benefits, he or she will be willing to help. 

 

Aside from the functional capacity forms, one should not overlook the use of 

Listings.  As explained above, the Listings sort out conditions and set out criteria 

that need to be established to confirm the severity of the illness or injury.  The best 

way of presenting this as evidence is to print out the Listing, provide a signature 

page for the doctor at the bottom and have the doctor sign off on it.  This is 

particularly cogent evidence and hard to refute by the judge without adequate 

basis. 

 

Another tactic which could yield positive results is to provide a 

memorandum before the hearing which lays out the theories of the case.  On 

occasion, with a memorandum and attached motion, the judge may entertain a 

“decision on the record.”  In this case, no hearing will go forward and benefits will 

be awarded.  One should not read anything into it as being negative if the judge 

does not rule on the motion or rules negatively as many judges like to make 



observations about the credibility of the claimant before putting pen to paper in 

writing the decision. 

 

H.   GUARD AGAINST COSTLY BENEFITS WHEN CALCULATING  

 BENEFITS 

 

An advocate must always know what they have to prove in any given case.   

Of particular importance is whether the claimant has enough “credits” to pursue a 

disability claim.  Much of the time, the Administration in their initial denial will 

indicate that the claimant’s “last date of insured status” was through some date.  

This is very important to pay attention to in establishing benefit entitlement.  A 

person must have worked five out of the last ten years prior to the onset of their 

disability to qualify for SSDI.  Otherwise, the person would have to apply for SSI 

(supplemental security income-a needs based program).  Very different rules apply 

to both programs. 

 

If a claimant only proved evidence of disability after that date, no matter 

how compelling the evidence may be, the claim will fail or the person will be 

getting dramatically different benefit under the SSI system.  Further, because SSI 

is a needs-based system, and the amount of income or assets in a household count 

against the claimant, the claimant may be entitled to nothing even if the advocate 

established entitlement under the disability analysis.  This can be a big mistake.  It 

is imperative that evidence is secured which predates the last date of insured status 

or a judge will have no way of finding favorably.   

 

The difference between the two systems, SSI and SSDI is night and day 

when calculating benefits.  SSDI considers a person’s particular earning history.  



SSI is a flat rate.  Therefore, the advocate must do the proper analysis at the start of 

client representation in order to navigate through these issues smoothly. 

 

I. HOW BENEFITS RECEIVED IMPACT OTHER RECOVERIES 

 

Although there are certain rules that cover windfall provisions regarding 

social security and other pensions, the focus here will be the receipt of workers’ 

compensation benefits and SSDI.  It is misguided to believe that one cannot 

receive both workers’ compensation and SSDI at the same time.  Nevertheless, in 

many cases, there is an offset provision involved that causes a reduction in SSDI 

while a claimant is receiving workers’ compensation benefits.  The SSA provides 

a formula to assess this reduction.  The general rule of thumb is that the SSA  

looks at the ACE (Average Current Earnings) of the employee over the prior five 

years before the disability onset.  That figure is multiplied by 80%.  The 

combination of workers’ compensation and social security disability for the 

month can be no higher than the 80% figure.   

When a case settles or if workers’ compensation benefits are reduced, the 

social security benefit is generally increased to the full amount.  Practitioners in 

the workers’ compensation realm make sure that language in the lump sum 

settlement agreements pro-rate the settlement amount over the life expectancy of 

the employee so as to minimize the amount that could be subject to offset.  

Allocating to the spouse would also remove proceeds from the consideration of 

the SSDI offset. 

 

J. APPEALS PROCESS 

 



Despite one’s best attempt at advocacy, the claim may be denied.  A recent 

investigative report by a news agency compiled statistics on judges’ rulings.  What 

was found was fairly consistent with practitioners’ perceptions of certain judges 

and their leanings.  In Massachusetts, it was found that while one judge issued 

approvals almost 95% of the time, another judge ruled in favor only 50% of the 

time.  Therefore, it wasn’t always the law or facts that dictated the conclusion.  A 

judge’s philosophy may insinuate itself into the process too.   

 

If a claimant receives an unfavorable decision at hearing, he or she has sixty 

days (plus five days in consideration of the time for mailing) to file an appeal with 

the Appeals Council.  Generally speaking, not much is gained from this stage of 

the process.  The case may be remanded or reversed, and it does happen on 

occasion, but the real appeal is in Federal Court. 

 

Very few practitioners take the next step and file in Federal District Court.  

One reason is that you sometimes see non-lawyer advocates who will not be 

certified to bring a case in Federal Court.  Therefore, much of the time, the case is 

dead at the first level of appeal.  Further, many advocates simply advise their 

clients to simply re-file.  This is not always the right advice because they may 

waive their rights to benefits and they may be past their last date of insured status. 

 

One starts the process in Federal Court by filing a Complaint and paying the 

filing fee.  The advocate should look to file an indigency waiver on behalf of the 

client.  Service must be made on the U.S. Department of Justice and the Social 

Security Administration.  The Assistant U.S. Attorney will then file an answer to 

the complaint, and the disc, containing the hearing transcript and all relevant 

documents, will be sent to the claimant’s attorney.  Once the answer is sent, the 



claimant’s counsel will have forty-two days to file its brief, which takes the form 

of a memorandum, with the court.  The brief must be saved as a pdf document and 

filed will the court electronically.  The government will then file an opposing brief. 

 

Sometimes, on the strength of the brief alone, the Government agrees to a 

voluntary remand to address the issues.  On other occasions, it will go to the Judge, 

or if the parties agree, to a Magistrate, for review and a decision will be rendered.  

It is rare that oral arguments are scheduled by the court. 

 

If the claimant is successful, then a fee is sought by claimant’s counsel and 

the case will go back to the same judge again for a new hearing.  Not only are the 

issues addressed by the Judge the ones highlighted by the Federal Judge, but the 

advocate is well advised to prepare a present disability case again much like the 

case that was initially presented.   

 

II. BENEFITS FOR FAMILY MEMBERS 

Under certain circumstances, a claimant may qualify for benefits under 

Social Security if you he or she is related to a person who has worked and paid 

into the Social Security Program.  You must keep in mind, however, that there is 

a maximum amount that Social Security will pay for each family member and 

for the family as a whole.  As a general rule, the amount is 150% to 180% of the 

disability benefit of the family member who has paid into Social Security (unless 



the person receiving the benefits is a divorced spouse – that amount does not 

affect the family total amount). 

A.  The Spouse 

The relative of the person who paid into the Social Security System may 

include the claimant if he or she is 62 or older and the claimant’s spouse has paid 

into the program.  This may also include a claimant who is divorced from the 

person who paid into the system if the marriage lasted more than ten years and 

the claimant is not presently married.  To receive benefits, the claimant cannot, 

on his or her own, be eligible for a benefit that is equal to or higher than that of 

the former spouse.   

If the claimant is still married, he or she may qualify for Social Security 

benefits based on the claimant’s spouse’s record of payment into the Social 

Security program.  If the claimant is over 62 years of age, he or she qualifies, 

unless that person is able to get SSDI benefits based on his or her own earnings 

history.  If the claimant receives benefits based on his or her spouse’s earnings 

history, the benefit will be permanently reduced by a percentage based on the 

number of months remaining until the claimant’s full retirement age. 

If the claimant is married and has a child under age sixteen or a child who is 

disabled and receives Social Security benefits, the claimant, too, can receive 



Social Security Benefits under the spouse’s work history.  The claimant receives 

these benefits until his or her child reaches age 16.  The child, however, 

continues to receive benefits. 

B.  The Child 

If a claimant qualifies for Social Security Disability benefits, his or her child 

may qualify as well.  If the child is younger than age 18, or younger than age 19 

but still in elementary or secondary school full time, that child may qualify.  If 

the child is disabled, according to the Social Security Administration, and the 

disability began before the child reached the age of 22, and the child is 

unmarried, that child may qualify for benefits under the parent’s Social Security 

record.  It does not matter whether the child is adopted or the biological child.  In 

addition, in some cases, the Social Security Administration may define a child to 

include a stepchild or a grandchild. 

If a child is disabled before age 22, he or she may qualify for disability 

benefits based on the parent’s record of earnings if the parent is deceased, is 

disabled, or receives Social Security retirement benefits.  The child must be older 

than 18 years of age and must be unmarried.  It does not matter if the child ever 

worked or paid into the Social Security system.  Even if the child had been 

receiving SSI benefits, it may be prudent to investigate whether the child 



qualified for benefits under a parent’s earnings record, as the SSDI records may 

be greater and more beneficial for the child.  

III. RESOLVING ETHICAL ISSUES IN YOUR PRACTICE 

 

It is a privilege, not a right, to represent claimants before the Social Security 

Administration.  Although there are a plethora of rules to review and absorb, one 

finds that the actual practice before the Administration is less daunting.  Clerks 

make the advocates’ job a lot easier.  If there is an issue that needs to be addressed, 

the clerk can mediate the issue with the Judge and clear up confusion so the 

hearing proceeds as smoothly as possible. 

 

But for the practitioner who does not show respect for the process or tries to 

bend the rules, problems follow.   The HALLEX, which proscribes practice at the 

Court, lays out the process involving legal malfeasance.   It indicated the 

following: Staff in any Office of Disability Adjudication and Review (ODAR) 

office may observe or detect suspected violations of the rules pertaining to a 

representative’s conduct.  Any Administrative Law Judge, hearing office manager 

or staff member who suspects a claimant’s representative has engaged in 

misconduct should promptly identify the matter to the Hearing Office Management 

Team.  They are NOT to report suspected violations to the alleged violator’s state 

bar association which would constitute a violation of the Privacy Act.  If the 

Commissioner suspends of disqualifies a representative following the appropriate 

notice and hearing, the Office of the General Counsel will inform the state bars of 

the sanction imposed per Hallex I-1-1-50 (B)(9) and (F). 

 



Focusing in on the lawyer, obviously, the canons of ethics apply.  Two rules 

are particularly relevant to the discussion of ethics and the practice before the 

judge.  Pursuant to Rule 3.1-A lawyer must not bring a claim unless there is a basis 

for doing so that is not frivolous, which includes a good faith argument for an 

extension, modification or for reversal of existing law.  On a practical level, what 

does this mean?  It would seem to mean in the context of a Social Security case 

that if there is no medical support for a claim, then pushing it forward through the 

system would be a potential violation of Rule 3.1.  But what happens in the case in 

which the claimant cannot afford to seek out medical attention and the record 

therefore is scant?  The practitioner would then put evidence in that would reflect 

the claimant’s dire straits and Rule 3.1 would be circumvented.  At least there is a 

reasonable basis associated with the lack of evidence. 

 

Rule 3.3 is a tricky one.  I will re-print it here in its entirety: 

 

Rule 3.3 Candor Toward the Tribunal. 

(a) A lawyer shall not knowingly: 

 

(1) make a false statement of material fact or law to a tribunal; 

(2) fail to disclose a material fact to a tribunal when disclosure is necessary 

to avoid assisting a criminal or fraudulent act by the client, except as 

provided in Rule 3.3(e); 

(3) fail to disclose to the tribunal legal authority in the controlling 

jurisdiction known to the lawyer to be directly adverse to the position of 

the client and not disclosed by opposing counsel; or 

(4) offer evidence that the lawyer knows to be false, except as provided in 

Rule 3.3(e).  If a lawyer has offered, or the lawyer’s client or witnesses 



testifying on behalf of the client have given, material evidence and the 

lawyer comes to know of its falsity, the lawyer shall take reasonable 

remedial measures. 

 

(b) The duties stated in paragraph (a) continue to the conclusion of the 

proceeding, including all appeals, and apply even if compliance requires 

disclosure of information otherwise protected by Rule 1.6. 

(c) A lawyer may refuse to offer evidence that the lawyer reasonably 

believes is false. 

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all 

material facts known to the lawyer which will enable the tribunal to make 

an informed decision, whether or not the facts are adverse. 

 

It is certainly obvious that lying to a court would constitute a 

wrongdoing.  What about those occasions which are a little less clear?  For 

example, the claimant works for a short period of time and fails.  If the Court 

doesn’t address it, is it appropriate for you to raise it?  Yes.  The claimant 

must offer this information because it is material to the decision about work 

capacity throughout the entire period in question.  Most of the time if the 

work period is under two months, the judge will see it as a failed work 

attempt anyway, so it is not concerning.  If the work is for a longer stretch of 

time, some analysis should be undertaken.  Did their earnings exceed the 

amount set by the government (currently around $1000) as representing 

substantial gainful employment?  Do they have medical expenses which 

would bring down that amount or receive special accommodation at work?  

The point is the information must be supplied; it is then up to the practitioner 

to figure out what may apply to the situation. 



 

Further, what if the claimant is receiving unemployment?  The standard 

for unemployment is “ready, willing and able to work.”  This would seem to 

run counter to the principles of Social Security disability law.  One could 

make the following arguments which may support the conclusion that 

offering this information is not mandated.  First, is it “material?”  Certainly, 

the statement that one could work is material, but would an answer yes or no 

to another agency be material to the decision of a Social Security law.  

Arguably not.  A claimant can be found disabled under the rules of Social 

Security yet have some earning capacity, albeit limited.  The fact that a 

claimant looks to secure weekly compensation from some other source and 

indicates some level of earning capacity does not offer any illumination as to 

his overall disability picture.  The Judge has to make the same analysis with 

or without this information based on the medical evidence and credibility of 

testimony.  There is no offset for this money; therefore, the receipt of this 

money holds very little relevance as to whether the claimant is disabled to a 

“substantial” degree in the context of SSDI.   

 

Certainly, if the claimant is asked if he or she receives unemployment, 

the response must be truthful.  But the practitioner is encouraged to ask the 

follow up question “if you sought out a job while receiving the 

unemployment benefits, do you believe you would have been successful in 

conducting the activities of this job on a regular basis?” If the answer is no, 

it is really irrelevant if the claimant was hopeful at that time he or she 

secured the unemployment benefits that work could be performed at some 

level.  That level may be very part-time or negligible but would still be a 

truthful answer. 



 

What about the situation in which the lawyer has evidence in the file that 

is harmful to the case? The lawyer is supposed to represent the client 

zealously.  Arguably, there are two types of evidence that would fall into this 

category most commonly.  Medical records are secured from all different 

doctors and facilities during the course of the case.  Most practitioners would 

agree, and judges expect, that the bulk of this evidence must be produced.  

But bear in mind, that the evidence must be material to the case.  If the 

evidence or fact is not material to the case, then withholding it is not 

improper. 

 

What about opinion evidence?  You may have a situation where a doctor 

fills out a functional capacity form and the lawyer sees that it is negative for 

the case.  Then, the analysis should be undertaken whether the lawyer 

reasonably believes the evidence is false.  If the form states that the claimant 

can sit for four hours straight, but the claimant reasonably believes they are 

limited to a half an hour, then that evidence is not necessarily accurate or 

true.  Therefore, arguably, the practitioner is not bound to submit the form 

because it is false.  It is also not a medical record, but an opinion secured in 

the context of the claim for benefits.  A line can arguably be drawn at this 

point. 

 

Adverse evidence is information or evidence that does not prove your 

case or that may raise a doubt about whether the claimant is disabled.  The 

SSA offers the following as its conduct rule:  “A representative shall assist 

the claimant in complying as soon as practicable with request for 

information or evidence at any stage of the administrative decision making 



process and shall act with reasonable diligence and promptness in 

representing a claimant.  This includes providing prompt and responsive 

answers to request from the agency for information pertinent to processing 

the claim.”20 CFR s.404.1740(b)(1) and 416.1540(b)(1). 

 

The question then arises: Does the claimant’s representative have an 

obligation to prove ability as well as disability?  The answer is no.  The 

representative has the burden of proving that the claimant is disabled, not 

disproving it.  The claimant is expected to prove his case by supplying all 

evidence which would lead the factfinder to reach a finding of disability—

the reverse is not the case.  Even if the Judge asks the claimant to supply 

evidence which would go to proving his ability (insurance independent 

medical exams for example) there is no obligation to do so. 

 

It is a little trickier when dealing with conflicting treating sources.  It 

would be unwise to shield this information from the Judge.  The SSA 

expects that the representative act truthfully in his or her conduct before the 

administration.  Therefore, there should be no attempt to hide evidence that 

may be very explainable anyway.  There are civil and administrative 

penalties applicable to both claimants and representatives for knowingly 

making statements or representations that are incorrect, incomplete, false or 

misleading, or that omit material factors or conceal material information, 

that are made in knowing disregard for the truth.  (See the Social Security 

Independence and Program Improvements Act of 1994). 

 

The claimant and representative also have an obligation to alert the court 

about wages and work.  The representative has a duty to affirmatively and 



repeatedly inquire of clients whether they are working and, if so, the amount 

of their wages.  Don’t forget that just because the claimant is working does 

not necessarily ring the death knell for the case.  The claimant may have 

received significant accommodations or his wages were below what is 

considered substantial gainful activity (SGA).  The point is that if the 

claimant is left to explain defensively, the judge will perhaps make a 

negative assessment regarding credibility.   

 

IV. FEES, CONFLICTS OF INTEREST, AND CONFIDENTIALITY 

 

 In a general sense, the lawyer should not have an adverse interest to that of 

the client.  How could this come up in the context of a Social Security case?  You 

can not represent the claimant if he or she wants you to make arguments that you 

know are false or misleading.  This was explained above.  Also, know who the 

client is.  Just because you may represent a family member in the office and that 

family member recommended you does not mean that you can discuss the case in 

any fashion with the non-client.  This touches on breaches of confidentiality, too.  

Make sure your staff knows not to give out any information in person or on any 

answering machine which could touch on any substantive issue in the case.  I 

hesitate to leave a message in anyone’s home which indicates that I am “the 

attorney.”  One doesn’t know what is told to other family members or friends.  The 

representation should be kept as private as possible. 

 

A. ATTORNEY’S FEES 

 

 Attorney’s fees are set by statute and increased from time to time.  Right 

now, if the attorney uses a fee agreement, the attorney’s fee is the lesser of 25% of 



the retroactive amount of benefits or $6,000.00.  This must be stated clearly in the 

fee agreement.  The fee agreement must be presented to the ALJ before the 

decision is rendered in order to be effective.  Otherwise, the attorney must submit a 

fee petition.  The fee petition must set out the hours worked and tasks performed. 

 

 In the case of Federal Court fees, either an assented to agreement is reached 

with the Department of Justice (assuming the claimant prevailed) or the 

Representative must have the fee approved by fee petition and assert that the claim 

was not defended by the Department of Justice on reasonable grounds.  Certainly, 

the easiest route possible is an agreed upon amount.  Generally, the rate per hour 

for attorney’s fees is between $171 and $173. If the fee appears to be reasonable, 

agreements are usually struck. 

 

B. FORGING A SOLID ATTORNEY/CLIENT RELATIONSHIP 

 

 When potential clients call, they are looking for an attorney who not only 

understands the nuts and bolts of the process, but, most importantly, is an attorney 

who listens to them.  They are looking for an attorney who gets the concept that 

they are losing their homes and are at the “wall.”  Anybody can read a set of 

regulations and rules to understand what needs to be proven in a case, but the 

successful attorney understands the clients’ conditions and is an effective 

communicator with the clients throughout the course of representation.  The 

attorney is the lifeline.  While it is true that other than gathering medical evidence 

and perhaps recommending the client contact his or her congressional 

representative, the attorney is locked into a lengthy process as well.  But the client 

has to be made aware throughout the process that the file is up to date and that the 

attorney is doing everything possible to bring about an early resolution. 



 

 Attorneys in Social Security cases can be accused of sitting on cases for 

extended periods of time because their pay is based on how much retroactive 

benefit there is.  Therefore, the easiest way to avoid the appearance of impropriety 

is to develop the record as soon as the file hits your office so that at any point that 

the file is reviewed, a favorable ruling can be made.  It is very difficult to forecast 

when the file will be reviewed.  All that can be done is to make sure that the file is 

complete as soon as possible.  One should avoid waiting to develop a case too 

close in time for hearing as the Judge may not allow additional evidence that is not 

received with 5 days of hearing and the client will be left bewildered as to the 

reasons for any delay.  It is true that some medicals are difficult to secure and 

doctors can delay things on their end, but make sure that your file is documented 

accordingly that the effort to secure these records were made. 

 

 Be honest with your client about the chances of success and the length of the 

process.  If you know that there is a good chance that it will take 12-15 months 

until hearing, the client has to know this to plan.  If the client is given an inaccurate 

time frame, the attorney is going to face a difficult challenge keeping the trust of 

the client going forward, and the attorney is probably going to get phone calls 

every week with the same message “has my hearing been scheduled yet?”  It is so 

important to be forthright, even if the news is not what the client wants to hear. 

 

 

 

 

  


