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FOREWORD

This is the Final Report of the Boston Bar Association Task Force on Drugs
and the Courts. Our interim report, Drugs and Justice—A System Abandoned,
was issued in May of 1989, and since then we have continued to consider
various alternatives to resolve the present crisis in the court system arising from
the ten-fold increase in serious drug cases over the past decade. Also, we have
sought, particularly during the last few months, to measure both the impact
which this problem has had on the basic fabric of life in Boston and the extent to
which it has undermined public confidence in the criminal justice system. Some
small progress has been made in terms of community resolve, legislation and
law enforcement cooperation. However, on the whole, there is no major good
news to report. This foreword will attempt to address some general concerns
that we all share. Specific proposals will follow.

Since the formation of this Task Force in October 1988, the problems
caused by drug abuse in the Metropolitan Boston area have expanded dramati-
cally. While the police have made great efforts to reduce street violence, the
arrest rate for drug trafficking and drug-related murder and assault is increasing
steadily. Innocent children and adults trying to improve the safety of their local
neighborhoods are targets of indiscriminate attack, even murder. Schools must
compete with the allure of the drug trade for their students. In far too many
cases, the drug trade wins. '

The criminal justice system continues to send the wrong message to the
public about punishment. When arrests are made for drug-related offenses, we
still see inordinate delays at both the District and Superior Court levels.
Because our jails are so overcrowded, dangerous people are permitted to remain
on the streets while awaiting trial. Even after conviction, serious offenders are
released because of overcrowding in the state prison system. This problem is
destined to get worse. Neither the jails holding people pre-trial, nor the state
prison system where they are sent if convicted, have room for the large numbers
who will be arrested and sentenced within the next few years. Thus, we are
faced with the anomalous situation of not being able to make the court system
more efficient, without causing the collapse of the prison system. The recent
suggestion that funds budgeted for the corrections system be reduced exempli-
fies the alarming tendency to ignore a basic tenct of democratic freedom—
government must provide public safety for its citizens.

Public confidence in the criminal justice system is at the lowest point in this
century. Neither the Boston police strike in 1919, nor the Boston strangler
murders and the organized crime wars of the 1960’s, so severely damaged the
respect that ordinary citizens had for the criminal justice system. We find no
prior instance where such large numbers of the general public have lost faith in
the ability of the public safety and legal systems to guarantce safe streets for



themselves and their children. As a measure of this deplorable situation, con-
sider the following:

—Hundreds of children between ages 9 and 17 are selling drugs.
—Whole neighborhood blocks are under the control of drug dealers.

—Random shootings of innocent children and adults by drug-crazed ter-
rorists are increasing.

—There is an historic rise in the rate of violent juvenile offender cases.

—Countless numbers of young women are selling their bodies for drugs,
becoming pregnant and delivering drug-dependent babies at birth,

—Drugs and guns are in the hands of school children.

—Over sixty percent of the population is afraid to walk the streets for fear
of being a crime victim.

The continued escalation of violent crime has in recent months elicited an
aggressive response from the Boston Police Department. There is no question
that such response is both needed and typical of the strategy of other urban
police departments who have faced this same problem. However, we must
express our concern that the manner in which this aggressive policy is executed
might, in and of itself, create a community crisis. We are not in a position to
pass judgment on this matter, except to observe that this issuc threatens to
undermine the little progress that has been made to date. If the community
cannot work closely with its police department on a daily basis and develop a
bond of respect and trust, then the effort against illegal drugs will simply fail.

This report is filed when the criminal justice system is in the midst of its
greatest crisis. It is a crisis founded not only on the apparent callous disregard
for the rights of our citizens, whether victims or defendants, to receive fair
justice or media attention, but also from an overwhelming sense of hopelessness
and despair about the basic fabric of our human existence. After eighteen
months of deliberation, we have concluded that the issues of drug use and
control of that use cannot and will not be separated from the far broader issues
of individual rights and responsibilities. Major segments of the public still
believe that police and prosecutors can solve the drug-related crime problem.
This belief is unrealistic. Even with an infinite number of police officers, all the
prosecutors, all the judges and courtrooms and all the prison space required, the
probem would not be solved. Until society realizes that the problem transcends
the criminal justice system, there will be no long-term solution. We hope that
the discussion in this Final Report will foster a reexamination of some of the
basic principles which govern our society.

Much of the detail of our report is legalistic. This is, simply, the area of our
expertise and the original mission of this Task Force. It is, however, important
to emphasize that we believe that Federal, State and local governments have the
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responsibility to develop a broad range of programs which will address the core
problems in this explosive situation.

There are two matters of overriding concern for which we do not propose
any strategy. The first is that of community values. We use that term to relate
to the general community attitudes about violent crime. To the extent that the
public believes that the criminal Jjustice system is the answer to this issue, they
are simply mistaken—some may say tragically mistaken. To focus solely on
rehabilitating this system while ignoring basic issues pressing the needy of our
community—family, poverty, housing, education, employment and health
issues—will guarantee failure. If we fail to carefully and completely deal with
these issues in the next decade, we will pay a price far greater than any of us can
predict today.

The second matter for which we propose no strategy is money. We do not
possess sufficient resources on this Task Force to address in detail that key issue
surrounding all our recommendations. To upgrade the deplorable court facili-
ties and to increase salaries of police, prosecutors, public defense lawyers and
other personnel will be very costly. To provide treatment on demand to drug-
dependent persons will be costly. To give drug traffickers speedy trials and a
state prison cell when convicted will be costly. To totally restructure our
education system to reduce drug use will be costly. To provide young pregnant
women with residential treatment to prevent the birth of babies addicted to or
scarred by their mothers’ abuse of drugs will be very costly. But, simply put,
there are no alternatives to these types of expenditures and many more like
them. In the next ten years we will need hundreds of millions of dollars to solve
these problems—we cannot accept ten percent reductions. We need whatever it
takes to get the job done. If that requires special taxes, then so be it. Our
survival as a thriving, caring and safe community is at stake.
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THE FINAL REPORT

On May 23, 1989, the Task Force submitted its interim report. At that time
we stated our intention to file several detailed “‘action plans™ with this Final
Report. Events having a catastrophic impact on the Massachusetts criminal
justice system—indeed, on our State government as a whole—have intervened
to delay this Final Report in its filing and to make it substantially different from
that contemplated last Spring.

In the ongoing effort to cope with the immense societal problem caused by
drug and substance abuse, and the offshoots it spawns, much needs to be done to
improve the Massachusetts criminal justice system—and further recommenda-
tions in several key areas are included in this Final Report. Of vastly greater
importance to the people of Massachusetts, however, is a dual message: unless a
considerably more responsible approach is taken to supporting and financing
the Judicial branch of State government, our once great and cherished court
system will fail in the challenge of the drug scourge and may collapse entirely;
and, of equal significance, the public must understand that the drug problem
cannot be solved by the criminal justice system alone.

THE SYSTEM HAS BEEN ABANDONED

We must expose at the beginning the abandonment by the Executive and
Legislative branches of the critical needs of the courts, and the failure of the
people to demand more responsible treatment of the only true bulwark to
constitutional freedom and a civilized society.

At the time of filing our interim report in May of 1989, Massachusetts was
in the early stages of recognizing and beginning the debate on an unraveling
fiscal crisis. Regrettably, the response was not a careful and rational analysis,
led by thoughtful and caring governmental leaders. Rather, there prevailed a
cut-and-slash mentality, fed by a public rejection of all things governmental, and
a selfish and mean-spirited attack on anything that cost money. This anti-
government frenzy has affected the Judicial branch in a way that threatens its
very existence.

In a Commonwealth with an overall budget that exceeds $12 billion, the
Massachusetts Trial Court submitted a funding request for the current fiscal
year of only $322 million. A Legislative recommendation cut that amount to
$266 million and the Governor stripped another $14.9 million by Executive
veto. Thus, in a system already operating at a 1979 employee level, there was a
net reduction from the initial budget request of over $70 million. This is the
same system on which the people, through their elected Representatives and
Senators, have imposed the near impossible burden of processing an immensely
increased load of criminal and civil business. The volume of new drug cases
alone has brought some urban courts to the point of near collapse.



As if the foregoing were not bad enough, in the final days of December a
House/Senate Conference Committee cut an additional $5.5 million from the
Trial Court’s budget. This most recent act of abandonment, if allowed to stand,
will bring the Massachusetts Judicial system to the brink of extinction. Not only
will it be unable to handle the flood of drug cases, all of the rest of the criminal
and civil business will suffer as well. Serious crimes may go unprosecuted, and
certainly vital civil business (the claims of the injured, the resolution of eco-
nomic disputes, the review of governmental action and the preservation of civil
and constitutional rights) will suffer from the lack of Judicial resources.

The Office of the Chief Administrative Justice of the Trial Court has
provided an analysis of the implications of the proposed appropriations’ reduc-
tions. That analysis reveals that at the present time all authorized support
positions in the Trial Court total 6,310. However, because of previous efforts by
the court system to generate savings, 677 positions will be vacant by the end of
this fiscal year—a 10.7% vacancy rate. On top of this vacancy rate, the
proposed further cuts in the budget could result in as many as an additional
1,500 vacancies. This would leave the system with 6,310 authorized support
staff positions, but funding to pay only approximately 4,100.

One of the most significant observations in the Task Force’s interim report
was the sorry condition of the Judicial branch, its buildings and its people, and
the vital need for the Legislature and the Governor to fully fund and fully
support the Judicial Needs Bill of 1988, c. 206 of the Acts of 1988. The
Legislature and the Governor not only have failed to support the 1988 Judicial
Needs Bill, they each have hurt significantly the Trial Court by their continuing
cuts in its budget. It should not pass unnoticed that the people themselves,
perhaps out of ignorance of the plight of the court system or because of an utter
lack of leadership, or as a result of their own lack of will, have failed to demand
of their government that it find the ways and means to support the fight against
drugs by fully funding all aspects of the justice system. If Massachusetts is to
spend $12 billion this fiscal year, we surely must find $322 million in that
massive fund to run our courts. And if the funds are not there, they must be
raised. As the great Massachusetts Justice Oliver Wendell Holmes once noted:
“Taxes arc what we pay for civilized society.” Compania de Tabacos v.
Collector, 275 U.S. 87, 100 (1927). Public safety and a civilized community
cannot be abandoned.

THE DRUG PROBLEM CANNOT BE SOLVED
BY THE CRIMINAL JUSTICE SYSTEM ALONE

A common, and all too frequent, reaction to societal problems is to pass a
law and expect the Judicial system to effect the cure alone. And if the problem
has criminal overtones, the laws are pushed more rapidly and the penalties are
made tougher and tougher. Despite the need for an efficient Judicial system to
process drug cases, this approach assumes that our criminal justice system is in
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some way up to the task of curing all of the ills of society. It, of course, is not;
the vast majority of crimes never even get into the system.

Consider this startling statistic taken from the November, 1988 report,
*Criminal Justice In Crisis”, prepared by the Special Committee on Criminal
Justice in a Free Society of the American Bar Association. The Committee
compiled the available data published by the Justice Department through the
middle of 1986. This compilation revealed that:

“of the approximately 34 million serious crimes committed against
persons or property in the United States in 1986, approximately 31
million never were exposcd to arrest, because either they were not
reported to the police or if reported, they were not solved by arrests.”

Thus, if these statistics are accurate, only 9% of all major crimes, including drug
offenses, ever get into the system—and yet the courts are bogged down and the
Jails are overcrowded handling even that small percentage.

If drug abuse were simply a criminal problem, the system is woefully
inadequate to solve it; in actuality it is much more complicated and pervasive.
Drug abuse probably has a greater impact on the health care system than on the
courts. Treatment of addicts is a long, expensive and frustrating project and the
patients, for the most part, are uninsured.

Even more devastating, both socially and economically, is treating and
caring for the ever-increasing numbers of babies born to unwed drug-addicted
mothers.

“Where child welfare policy once had to focus on the single-parent
family, it now must deal increasingly with the no-parent child. The reason
appears to be crack, which is far more popular with women than heroin
ever was. As a result, drug abuse now affects far more small children than
ever before.” The New York Times, December 31, 1989, p. EL0.

These tragic ““crack babies™ enter the world, themselves already afflicted, with
their tiny brains permanently scarred from the beginning. The costs to keep
them alive are staggering. Babies born to crack addicts tend to suffer low birth
weight, brain damage and malformation. A recent report in The New York
Times described such a child: “‘a mere patch of flesh with a tangerine-sized head
and limbs like splinters.” Intensive hospital care for each crack baby costs
about $90,000. The burdens on society of raising and caring for them as they
grow to some kind of maturity, however mentally deformed and without stable
family support, will surcly become one of the great hidden costs of the drug
scourge.

Last year marked the second consecutive year that Massachusetts witnessed
a sharp increase in reported cases of child abuse. The trend appears largely due
to cocaine and alcohol abuse by parents. Thousands of cases of drug-related
abuse arise in families where children are deprived of food, milk or diapers by
one or both parents ignoring vital needs while tending to their drug habits.
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The final week of 1989 saw the Boston Police Department arrest a 9 year-
old drug dealer. His source is thought to be a teenager. In our own City
children are dealing in death. No mandatory sentence or death penalty will be a
deterrence here.

Broken families and lost productivity in the business community are regu-
larly caused by substance abuse.

The spread of AIDS from the use of dirty hypodermic needles or promis-
cuous sexual encounters to raise money to support crack habits is another
devastating societal implication of the failure to control misuse of narcotics.

No thinking person can assume or expect any criminal justice system,
however well supported—and ours, of course, is not—to come close to solving
the kinds of human problems this awful scourge presents. We must stop passing
off the entire problem on an abandoned court system. It cannot do the job.

OBSERVATIONS SINCE MAY, 1989

The Task Force’s interim report, and the good faith efforts of some key
government officials and many dedicated citizens, have produced important
changes for the better in the effort to beat back the devastation of drugs. We
catalogue some of the most notable public efforts.

|. Federal/State/City Cooperation. The interim report lamented the dra-
matic failure of the three important governments, and the agencies they direct,
to work together in any coordinated fashion. Since then there have begun a
series of Criminal Justice Summit Meetings, led principally by Boston Mayor
Raymond Flynn, wherein coordination and common solutions to problems
generated by drug abuse have been aired and common efforts have been
launched. In addition to the Mayor, our two United States Senators, the
Governor, the Attorney General, the United States Attorney, the Director of the
Boston Office of the Federal Drug Enforcement Administration, the Suffolk
County District Attorney, and a list too long to recount of other interested and
dedicated City, State and Federal officials, have earnestly set about to find
answers to many of the problems that drug abuse has caused. The Task Force
applauds these efforts. They are truly responsive to the problem and reflect
government and leadership at its best. This kind of cooperative effort should
continue.

2. Law Enforcement Coordination. One of the most glaring deficiencies
revealed in the interim report was the lack of coordinated effort between and
among the local, State and Federal police agencies. Almost immediately follow-
ing the filing of the interim report, the Boston Police Department, the M.D.C.
Police, the Brookline Police, the Federal Drug Enforcement Administration, the
United States Attorney’s Office and the Suffolk County District Attorney’s
Office announced a coordinated Federal, State and local police/prosecution
effort to combat drugs in the Metropolitan Boston area. It appears that that
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coordinated effort is now underway and is already reporting positive results.
This type of police/prosecution coordination has helped in other cities and
should work well in Boston. We congratulate all who worked hard to bring this
effort about.

It is our opinion that these efforts present the only real answer to the
problem of large-scale drug trafficking. We urge the heads of all involved
agencies to gradually increase their manpower and resources dedicated to this
effort. Many knowledgeable people have recommended that this joint force be
tripled in size over the next few years. Every effort should be made to provide
support for this work.

3. President Bush Speech/Bennett Report. Although not prompted by any
local activity, the Task Force was encouraged to note that President Bush has
placed the weight of his high office behind a national effort to combat drugs.
The *“National Drug Control Strategy”, released in September by William
Bennett, Director of the Office of National Drug Control Policy, contains many
suggestions useful in the attempt to control the problem. While the Bennett
Report dwells too heavily on interdiction and enforcement, it nevertheless
deserves careful consideration.

4. Governor's Alliance Against Drugs. The Governor’s Alliance Against
Drugs is another coordinated effort that warrants high praise. The Alliance is
making notable strides in its goal to generate a counterforce to the constant peer
pressure to abuse alcohol and other drugs as though it were some sort of “rite of
passage.” The work of the Alliance is to be encouraged and supported through-
out the school systems across the state.

5. Governor’s Statewide Anti-Crime Council. The Governor’s Statewide
Anti-Crime Council has the broad base and high leadership to insure a statewide
approach to the drug problem. It can, and should, do much to foster coordi-
nated efforts by all facets of the criminal justice system. This Council is an ideal
forum to coordinate efforts to obtain federal funds for state and local efforts to
combat drug abuse. Without meaning to be in any way negative about the
Council’s good works, the Task Force suggests that it could be much more
aggressive in seeking legislative support for the needs of the criminal justice
system.

6. Community Self-Help Activities. In addition to the more prominent
efforts noted, the Task Force would be seriously remiss if we failed to mention
the numerous neighborhood and city-wide efforts which have continued, and
received psychological support from the interim report. The Boston Against
Drugs program is an outstanding example; and there are many more. It is
unfortunate that the efforts of so many fine, hard-working people go unnoticed
and unencouraged by the media. Our study of the drug problem has enabled us
to meet many, and know about many more, who are working hard in their own
communities and neighborhoods to handle the problems born of drugs. We
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