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I. INTRODUCTION

The Task Force on Justice was convened in July 1990 by the Boston Bar
Association and the Crime and Justice Foundation, with membership drawn from both
organizations. It included representatives of the prosecutorial and defense bar and other
practitioners of criminal justice. The main purpose of the Task Force was to address
pressing concerns with public safety--the first responsibility of a government.

The Task Force closely examined sentencing practices and the effect of mandatory
sentencing. It studied probation and parole, and the capacity of those agencies to handle
growing caseloads. It reviewed prison and jail crowding, and the impact of court-ordered
mandates to release inmates. It surveyed the availability of resources, and the need for
greater access to treatment and education services. It assessed the costs of the current
system and the budgets of the justice agencies. Finally, it explored public understanding
and opinion about crime and the criminal justice system.

The Task Force investigated possible solutions to these issues, including some that
are being pursued in Massachusetts on a pilot basis and others that are operating in other
jurisdictions. It examined intermediate sanctions--day reporting centers, restitution centers,
boot camps, intensive supervision, and day fines--and their success in Massachusetts and
nationally. It reviewed the use of sentencing guidelines employed by several states--
Delaware, Minnesota, Oregon and Washington--and the federal courts to bring reason,
balance and order to sentencing decisions. It researched organizational structures that
aided a strong and balanced criminal justice system and policy.’

The Task Force discussed its findings with public officials, including members of the
executive, legislative and judicial branches. It sought advice on its recommendations from
national and local recognized experts in the field of corrections, probation and sentencing
policy. It reviewed issues raised by Task Force members with representatives of state and
federal sentencing commissions, and members of the public and the bar.

The Task Force found that the Commonwealth’s criminal justice system is unable
to hold offenders accountable for their crimes, to provide adequate resources so that
criminal sanctions are uniformly and fairly enforced, or to engender public confidence.

The Task Force found a justice system overwhelmed, with each element having
reached a crisis point. The Commonwealth’s courts are so grossly clogged that they are
unable to impose timely criminal sanctions. Its probation system is so understaffed that

L considering the above issues, the Task Force was unable to attend to two areas that demand further inquiry. The state’s
juvenile justice system is straining to deal with the increase of violence among young people, many of whom may become adult criminals.
Bail and pre-trial considerations are closely linked to sentencing and prison crowding. But since these areas have their own unique
procedures and problems, the Task Force decided that it could not adequately examine them within the scope of this study. Therefore,
the Task Force focuses on the state’s adult criminal justice system and its post-conviction functions.



it is unable to provide adequate supervision or monitoring of those on probation. Its
prisons and jails are so dangerously overcrowded that they must release through the back
door persons who may be more threatening to the community than those they must accept
through the front door.

The Task Force found a criminal justice system that is not a "system" at all, but
rather a myriad of unconnected bureaucracies lacking shared goals, adequate resources,
or clear policy direction. For example, some sentencing decisions are at the complete
discretion of an individual judge, while others are automatic mandatory sentences, imposed
irrespective of the seriousness of the offense or the dangerousness of the offender. As a
result, it is a system that is both too lenient and too harsh.

The taxpayer is the loser as an escalating share of public revenue supports this
overwhelmed system at the expense of other important societal obligations. The system
is also a loser, having lost credibility with the public.

The Commonwealth’s criminal justice system is dangerously out of balance, unable
to meet the demands placed on it despite many dedicated and hard-working personnel and
enormous public funding. This report contains recommendations for system-wide policy
and programmatic changes to revamp the state’s sentencing and corrections practices, and
to enhance the system’s ability to administer fair and certain justice. Unless such changes
are adopted promptly, the system that is out of balance today will be out of control
tomorrow.

Throughout this report, the Task Force makes recommendations to rescue the
Commonwealth’s criminal justice system. Here, the most critical recommendations are
summarized.

II. RECOMMENDATIONS

A. A Centralized Criminal Justice System
1. The Commonwealth must centralize and unify the state’s criminal justice agencies
in a single executive branch organization. To be effective, such an organization
must have direct control and responsibility over the following functions, at a
minimum:

*  steer the development and enforcement of criminal justice policy;

 enhance the collaboration of planning and service delivery of all justice
agencies;

«  set priorities for allocation and management of resources; and,

«  promote the acquisition and dissemination of information and data.



2. To be effective, this organization must have direct supervision of the state’s
criminal justice line agencies, including at a minimum corrections, parole, probation,
committee on criminal justice, criminal history systems board, and security and
privacy council.

Sentencing Guidelines

1. The Commonwealth must establish a Sentencing Commission to revise
Massachusetts sentencing law, to design and implement sentencing guidelines, and
to serve as the principal author of future sentencing amendments and reform in
order to avoid ad hoc reactionary change.

2. Through the Sentencing Commission, the Commonwealth must pursue the
development of a fair and truthful sentencing structure incorporating the following:

a. A consistent theory of sentencing, including both retributive and rehabilitative
factors;

b.  Uniform and proportional penalties, so that offenders are punished equitably,
according to their criminal conduct and offense history;

c. Judicial discretion, framed by Commission-established and Legislature-
approved guidelines, and monitored for leniency and harshness by appellate
review available to both the prosecution and defense;

d. A broad scale of sentencing options, reserving incarceration for the most
serious offenders while imposing appropriate intermediate punishments on
less serious offenders; and,

e. Ongoing coordination of the state’s sentencing and corrections functions to
ensure truth in sentencing, and to maintain balance between the state’s
correctional capacity--both community-based and prison-based--and its
sentencing practices.

3. The Commonwealth must repeal mandatory sentencing laws, except for first
degree murder, in order that appropriate sanctions and correctional resources can
be directed at offenders according to the seriousness of their crime and their risk
to the community.

Intermediate Sanctions

1. The Commonwealth must establish a range of intermediate sanctions--effective,
tough and cost efficient--for the non-dangerous offender, which make use of state-
of-the-art, proven programmatic technologies, and which make sense to the victim,
offender, and the community.



2. The Commonwealth must provide adequate resources to the system of justice to
ensure that the sanction imposed is enforced. Only then can the criminal justice
system maintain its integrity with the victim, the offender, and the community.

3. In designing intermediate sanctions and allocating resources, the Commonwealth
must give special attention to the needs of women offenders which are often
ignored.

4. The Commonwealth must develop a range of graduated release mechanisms and
make them available to correctional administrators to manage the safe release of
inmates to the community and to provide inmates with reintegrative opportunities.

We believe that adoption of these recommendations will enhance the fairness and
effectiveness of the Commonwealth’s justice system, will restore integrity to the system, and
will repair the public’s confidence in that system. In addition, these recommendations will
enhance the system’s ability to promote the public’s safety and to ensure more cost
effective use of the state’s limited resources.



III. ECONOMICS OF THE COMMONWEALTH’S JUSTICE SYSTEM

The Commonwealth has made a staggering financial investment in its criminal
justice system during the last decade. In both capital outlays and operating budgets, the
system’s expenditures are consuming an escalating share of our shrinking state resources.

A. Capital Outlays

Since 1980, the state has spent more than $1 billion in capital expenditures on
corrections, including $415.7 million on state prisons, $613.7 million on county facilities,
and an additional $15 million on related infrastructure improvements. This investment
has enabled the Department of Correction to increase its design capacity by over 62%
since 1980, from 2,819 beds in 1980 to 4,574 beds in 1991. Over the same period, county
corrections capacity has almost doubled, from 2,465 to 4,885.

However, these massive capital outlays have done little to relieve prison and jail
crowding. To the contrary, as is reported below, the Commonwealth’s prison system is
among the most crowded in the nation. Clearly, the trends of increasing commitments,
mandatory sentencing and longer prison terms have overwhelmed the very generous
investments in prison expansion made in the 1980’s. Moreover, it is clear that the
Commonwealth’s troubled times make it virtually impossible to build our way out of this
crisis in the 1990’s.

B. Operating Costs

Projected annual expenditures for fiscal 1991 for the operations of corrections,
including the Department of Corrections, the Parole Board and county corrections, totalled
$391.6 million. However, since the fiscal year began on July 1, 1990, several rounds of
cuts have reduced the FY 1991 corrections budget to $385 million. This would be a 9%
increase over FY 1989 actual spending.

Despite $385 million in expenditures, lack of additional reserves will cause the
Department to close the operations of the Boston Correctional Center (the former Charles
Street Jail); it will be unable to open approximately 1,600 new beds to be added to the
system in 1991 (already 75 cells sit unoccupied at the North Central Correctional Center
in Gardner); and it will lack adequate monies for health care and other basic life and
safety requirements. In addition, the state will lack sufficient funds to assist Bristol, Essex,
and Worcester Counties in opening their new facilities.

As with capital outlays, the Commonwealth has been generous to these correctional
agencies’ operating budgets. According to the Massachusetts Taxpayers Foundation, state
expenditures from FY 1984 through FY 1989 grew 85.6% for corrections, faster than any
other state agency and almost 20% faster than the growth in all of state spending



(67.3%).” Since 1980, total Department of Correction spending grew almost 300%, and
the Parole Board’s spending increased 224%. At the same time, the Commonwealth’s
Adjusted State Agency Spending® increased 104%.

Spending Increases (by Percent): 1980-1990

% Increase
350

300

250

200

150

100

50

0

Corrections Parole All State Agencies *

To express these figures in a more meaningful way, the Department of Correction
now represents almost 5% of the operating costs for all state agencies, double what it was
in 1980; or, the annual Department of Correction spending per citizen of the
Commonwealth has increased from $11 in 1980 to $42 in 1990.

In addition to their increasing share of the state budget, the correctional agencies
are also employing a higher percentage of state personnel. The number of full-time
employees in the Department of Correction grew from 3,234 in 1983 to 4,740 in 1990,
an increase of 46.6%. At the Parole Board, the work force grew from 161 in 1983 to 215
in 1990, a 33.5% increase. In contrast, the rest of the work force in the Executive Office
of Human Services grew by less than 1% during the same period, while total employment
by the Commonwealth’s Executive Agencies (excluding the legislature, the judiciary and
constitutional officers) grew less than 4%. The combined correctional work force
accounted for 83% of the total staffing growth within the Executive Office of Human
Services for that period.

C. Future Costs

These figures raise several compelling questions of most significance to the person
who pays the bill: the Massachusetts taxpayer.

2 Growth in State Spending and Revenues: A Status Report, Massachusetts Taxpayers Foundation, January 30, 1989.

3 Adjusted State Agency Spending equals total state spending less expenditures for Direct Local Aid, Direct and Medical Assistance,
and Debt Service.

4 Analysis of the Commonwealth’s Public Sector Workforce, Executive Department, April 5, 1990
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First, how effective is this system on which the taxpayer has spent over $1.5 billion
to date to expand and almost one-half a billion dollars per year to operate? It is so
overcrowded that annually it must disgorge thousands of inmates who have served only
a fraction of their sentences. It is so underfunded that it is unable to use newly
constructed cell space. And it is so under-resourced that it cannot provide adequate
supervision and programming for those under its authority in the community.

Second, in these increasingly difficult financial times, do the Commonwealth and
the taxpayers have the resources to meet the increasing demands for imprisonment? The
construction cost of a maximum security prison cell is $120,000, and $60,000 for a
minimum security cell. The operating expenses per inmate can reach approximately
$30,000 per year. Considering the newly constructed cells that lie vacant and the growing
numbers of inmates released early due to crowding, it appears that the imprisonment
demand is now exceeding the Commonwealth’s ability to pay.

Third, are the taxpayers willing to continue to commit an increasing percentage of
their tax dollar to this corrections system? Since 1980, the expenditures dedicated to
corrections, "among the most expensive of all agencies and secretariats™ and among the
fastest growing sectors of the state budget, have experienced a 13% average annual
increase. These expenditures consume a significant and growing percentage of that tax
dollar. For example, in 1980, the Commonwealth spent $17.60 on corrections for every
$100 spent on Higher Education; today it spends $38.62 for every $100. In 1982, it spent
$97.90 on corrections for every $100 spent on Elder Affairs; today it spends $194.51 for
every $100.

Corrections as a Percentage of
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5 FY 1988 Budget Recommendations of the Senate Committee on Ways and Means, p. 3-67.
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And the end is not in sight. Based on predictions for increases in the inmate
population and assuming no inflation, these costs will increase another 22% by 1992 and
28% by 1993. With a moderate rate of inflation (5%), annual operating expenses are
expected to reach $585 million by 1993, an increase of 28%.

The needs of our criminal justice system and the financial resources of the
Commonwealth appear to be on a collision course. The Task Force strongly recommends
that the system be examined not only to see how it can be made more credible and
effective but also how it can function more efficiently and at less cost.

We are convinced--and every knowledgeable correctional official whom we consulted
agrees--that there are many people confined in secure and very expensive prisons
and jails who could be sanctioned in some other way, at far less cost to the
Commonwealth and at no loss to public safety, deterrence or punishment.

We are convinced that the use of day fines, community service, day reporting and
other intermediate sanctions can reduce total expenditures for corrections and
provide ways for the offender to reimburse the community, rather than only
imposing costs on the taxpayer.

We are convinced that correctional industries provide an opportunity to generate
net revenue for the Commonwealth with no further public expenditures. There is
in place now equipment and personnel to produce millions of dollars of marketable
goods that state agencies purchase at a higher cost from private vendors. In
addition, the industries program can keep a substantial number of inmates
constructively and productively engaged.

We are convinced that the development of a coherent sentencing policy, which
recognizes the limits of correctional resources, can provide the Commonwealth with
a correctional system which is effective and affordable.

We are convinced that a centralized and coordinated criminal justice organization
can provide more efficient management of the Commonwealth’s scarce correctional
resources.

It is beyond the scope of this report to articulate the root causes for the alarming
amount of criminal behavior in Massachusetts and the United States. We suggest that
the disintegration of our educational, social and family systems, intense poverty in the
core urban areas, and lack of personal accountability at all levels of society are among
the contributing factors.



It is, however, within the scope of the Task Force efforts to observe that the
massive expenditures on our correctional system appear to have little bearing on the
frequency of crime in our society. No study by any criminologist has ever established a
causal relationship between expenditures for corrections and the crime rate within a
community. In fact, recently the American Correctional Association commented that "it
is a fraud on the public" to suggest that spending hundreds of millions of dollars on new
prisons will make society safer. And, the neighboring state of New York has concluded
that "indefinite prison expansion is not essential for our penal goals and is undesirable,
given the enormous financial cost."

On the other hand, there is no excuse for failing to spend this significant public
investment in the justice system effectively and wisely. Governor William Weld recently
applauded the potential of "entrepreneurial government" to examine the effectiveness of
government programs without blindly following past practices and procedures. We believe
there are few greater or more important opportunities for applying this vision than in our
justice system.

6 John 1. Poklemba, Director and Commissioner of Criminal Justice, New York State, Letter to the Editor, New York Times,
February 10, 1991.
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