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By John J. Regan

Thank You Kathy Weinman

President�s Page

Awise former BBA President told me there would be at least one event or major issue 
that would occur during my year of service, be completely unforeseen, and require the 
immediate attention and refocusing of the priorities of the BBA. 

Truer words were never spoken about the year that Kathy Weinman just �nished as the 
BBA�s 87th President. When she began her term on September 1, 2009, neither she nor 
anyone else at the BBA expected the collapse of Lehman Brothers six weeks later, and the 
ensuing steep economic decline that has severely affected state and municipal budgets, 
depressed the market for legal services, and placed a hold on the employment prospects of 
new, mid-career, and seasoned lawyers. 

Because it was such a signi�cant year, and because Kathy Weinman achieved so much under 
such trying circumstances, it is �tting that what she did and how she did it be made part of the 
record. 

At the outset, Kathy promised a year of renewal and institutional soul-searching for the BBA 
itself.  She oversaw the creation, the adoption, and the initial implementation of a comprehen-
sive, strategic plan for the BBA � its �rst in �ve years. For starters, working groups convened 
to study and report back on the needs of BBA sponsor �rms. An initial analysis was made of 
the BBA�s systems for communicating with its members and the public, so that a comprehen-
sive upgrade can be made this year. 

Kathy�s major (and most visible) physical accomplishment was the construction and open-
ing, on time and on budget, of the BBA�s beautiful new space on the second �oor of its Beacon 
Street facility, overlooking the State House and Joseph Hooker statue. That project was 
completed in space wisely purchased some years ago by the BBA, but not built out until the 
resources to do so had been diligently saved by prior BBA Councils and Presidents, thereby 
avoiding both construction loan fees and future debt service. This space is critical to meeting 
the greatly-increased demand for BBA brown bag lunches, continuing legal education offer-
ings, and special events. Attendance at meetings increased at an astonishing rate during Kathy 
Weinman�s tenure, demonstrating that the BBA, especially in trying times, is truly the cross-
roads of the legal profession in Boston.

Kathy led the effort to create a Diversity and Inclusion Section to carry out the work of the 
Task Force on Diversity, which completed its work last year and submitted an action plan that 
was met with widespread praise. This new Section has already established a group mentoring 
project that now extends to approximately 40 diverse lawyers, with the goal of keeping them in 
Boston and guiding them through their career choices. Conversations also are underway with 
the leadership of six af�nity bar associations (AALAM, MAHA, MBLA, MBWA, MLGBA, and 
SABA). These leaders sit on the steering committee of the Diversity Section, and work to 
coordinate the sharing of programs, membership, and resources between the BBA and the 
af�nity bars.
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In December, 2008, Kathy had the insight and leader-
ship to see what was lacking in the debate on the budget 
for the Courts of the Commonwealth � a succinct case 
statement by the private bar about why courts are essen-
tial in good times, and absolutely necessary in challenging 
economic times. She appointed a talented group of 
lawyers, who, in only a few weeks, wrote and published a 
case statement for the courts � a brief which was consis-
tently referred to by the leadership of Commonwealth�s 
Courts, in the ensuing months of advocacy for adequate 
budgets for the courts, legal services, CPCS, and the 
District Attorneys� of�ces. 

Kathy also lent her voice to the �rst ever Court Advo-
cacy Day at the State House, modeled on the Walk to the 
Hill for Legal Services, which saw an outpouring of judges 
and lawyers to describe the consequences of inadequate 
funding of the state court system. The importance of 
Kathy�s repeated, uni�ed messages of support for the 
judiciary, court staff and facilities, and the public service 
members of the legal profession cannot be overstated.

Constant support for legal services also was at the 
center of Kathy�s agenda, with an historic turnout for the 
Walk to the Hill being the most visible example. Kathy 
offered testimony and advocacy on behalf of the lawyers 
who represent the poorest citizens of the Commonwealth 
in some of the toughest cases handled by the Bar. Her 
work included travel to Washington, D.C., to lobby with 
the American Bar Association to ensure increased federal 
funding for legal services in the Commonwealth.

Also on the national front, Kathy�s voice was essential in 
helping to persuade the Federal Deposit Insurance 
Corporation to adopt a rule safeguarding IOLTA funds 
under the U.S. Treasury�s Temporary Liquidity Program. 
The result was that IOLTA accounts, essential to legal 
services funding, are now included under the increased 
deposit insurance limit extended to regular bank deposits 
as part of the federal government�s response to the 
�nancial crisis.

Meanwhile, other BBA public policy work led by Kathy 
was extensive and groundbreaking. Perhaps the best 
example of her perseverance was the �nal passage of the 
Uniform Probate Code legislation, which had been 
approximately 20 years in the of�ng, but was brought to 
fruition during Kathy�s tenure. Kathy also carried on the 
work of those who went before her at the BBA, including 
the Project to Expand the Civil Right to Counsel. She 
enthusiastically endorsed the ongoing pilot projects in the 

Lynn and Quincy District Courts, where data is being 
collected on the comparative results in eviction proceed-
ings for clients who have counsel and those who are 
unrepresented.

Kathy, as a white-collar criminal defense lawyer, has 
seen the injustice of wrongful convictions, both for the 
defendant and for the victim�s family when the real 
perpetrator remains free. She convened a Task Force to 
Prevent Wrongful Convictions, drawn broadly from the 
law enforcement and criminal defense bars, whose report, 
with its speci�c suggestions for follow‑up legislation, will 
soon be available. This will be an enduring legacy of 
Kathy�s year as BBA President.

Kathy also led the effort to promote alums of the BBA�s 
Public Interest Leadership Program into leadership 
positions throughout the BBA, giving young lawyers their 
opportunity to make a mark in substantive legal education, 
public service, and public policy work. Her recognition of 
the graduates of the PILP Program on the stage at the 
BBA�s Law Day Dinner in June was the catalyst for the 
doubling of applications to the Program.

Kathy also created an outreach committee to address 
the employment needs of young lawyers. Its �rst step was 
to develop a series of �ve monthly programs for deferred 
associates and recent law school graduates, to help 
smooth their transition to new positions.

Ever mindful of the need to expand the roster of BBA 
sponsor �rms and increase individual memberships, in 
order to ensure the BBA�s �nancial health, Kathy was 
instrumental in having Skadden Arps, Ogletree Deakins, 
Ruberto, Israel & Weiner, and Sugarman & Sugarman join 
the BBA as sponsor �rms. Other new members added to 
the sponsor �rm roster included the legal departments of 
EMC Corporation and the Massachusetts Department of 
Environmental Protection, and the third and fourth year 
classes of New England Law | Boston.

Kathy, in her personal style, brought to the BBA grace, 
dignity, focus, discipline, a sense of humor, and collegiality 
that was respectful of and admired by all who worked with 
her, whether as staff or volunteer lawyers. She encour-
aged the expression of different points of view, but had a 
skillful way of achieving consensus after a debate. 

So to Kathy, from all of us who take our brief turn of 
service at the BBA, we say, as Garrison Keillor does on 
his local radio spot: �Be well. Do good work. Stay in 
touch�.  n
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I was with Jack on 9/11 at the start of what became an 85 
day arbitration. Jack is  a fine lawyer and even better 
person.  When you spend that much time with a guy as 
opposing counsel, you learn a lot about him. He�s a family 
man involved in a host of civic matters. Pretty much the face 
of his �rm with respect to pro bono type matters.

� Anthony M. Feeherry, Partner, Chairman of the 
Commercial Litigation Practice,  

Goodwin Procter 

Two months before starting a one year term as the 
BBA�s newest and 88th President on September 1, 2009, 
John J. Regan and his wife, Joan, took a trip that speaks 

volumes about their values. Accompanied by eight students 
and a faculty member from the Roxbury Latin School, where 
Joan runs the community service program, they traveled to 
Botswana. Under the auspices of Habitat for Humanity Inter-
national, they helped build two houses for families living in 
poverty � in addition to visiting an AIDS 
orphanage, a high school and a wild 
game preserve. 

Closer to home, Jack, a partner at 
WilmerHale, has earned a reputation as 
an intellectual property litigator with the 
smarts, judgment and experience to 
handle major patent cases in Massachu-
setts and elsewhere. A quick glance at 
the WilmerHale web site indicates that 
he has represented companies involved 
in virtually every area of technology in 
the Massachusetts economy.  

Personifying the BBA�s Core Values

At the same time, Jack serves as 
co-chair of the �rm�s pro bono and 
community service committee, managing 
the contributions of time and talent of  
more than 1,000 lawyers and as many 
staff spread across 13 WilmerHale of�ces 
worldwide. Humble, witty and no-non-
sense in his demeanor, he exudes 
enthusiasm about the broad menu of pro 
bono and community service opportuni-
ties available to lawyers interested in 
helping people in need � not to mention 
the positive impact on team-building 
within a law �rm.

In short, he exempli�es the BBA�s own 
core values of professional excellence, 

J a c k  R E G A N

Essential Details about John J. Regan
Partner, Litigation/Controversy Department, WilmerHale
Co-Chair of the �rm�s Pro Bono and Community Service Committee
President, Boston Bar Association, September 1, 2009 through  
August 31, 2010
(Succeeds Kathy B. Weinman as BBA President)
Born in Providence, Rhode Island
BA, summa cum laude, University of Notre Dame, 1971, Phi Beta Kappa
JD, New York University School of Law, Root-Tilden Scholar; Articles 
Editor, NYU Law Review
Clerkship, The Hon. Andrew A. Caffrey, US District Court for the District 
of Massachusetts, 1977-1978 
Lives in Milton with his wife of 37 years, Joan Regan. A nurse who 
did intensive care nursing in Boston, California and New York, before 
teaching medical and surgical nursing, Joan is now assistant to the 
Headmaster at the Roxbury Latin School.
Jack and Joan have two sons: 
Michael, a lawyer in the risk management unit at Fidelity Investments, is 
married and lives in Hingham.
Christopher, who worked on the team that designed a new ribbon 
microphone at Soundwave Research and sold the technology to Shure, 
Inc.  He most recently worked for APT, a technology company that 
manufactured and sold equipment for high de�nition television and radio 
broadcasting. Chris, who is pursuing his MBA at Babson, is engaged and 
lives in Somerville.
Extra-Curricular Activities: Kayaking, running, golf, hiking, and reading 
history and biography.

A Lawyer Who Leads by Both 
Vision and Example

Jack Regan Takes Of�ce as BBA President
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advancing access to justice, and serving the community. His very �rst 
day back in the of�ce after Botswana, he made the time to attend the 
kick-off breakfast for the BBA Summer Jobs Program, along with 
WilmerHale�s director of public service, a social worker named Anne 
Bowie. While there he couldn�t resist talking about his �rm�s Summer 
Leadership Institute for 17-year olds from Boston�s inner city high 
schools. 

Several years ago, when the BBA�s charitable af�liate, the Boston 
Bar Foundation, wanted to incorporate Discovering Justice, a civic 
education nonpro�t founded by the federal judiciary and housed at the 
Moakley U. S. Courthouse, BBF leadership turned to Jack. They also 
asked him to chair the �rst board of trustees and recruit other board 
members.

Jack has served on the boards of many charitable institutions, most 
of which focus on youth and education. He also has done substantial 
hands-on pro bono work for clients of limited means, with the assis-
tance of his �rm�s associates. 

Demonstrating His Own Pro Bono Commitment 

Adam J. Hornstine, an associate at WilmerHale, describes the 
experience of working with Jack to represent the surviving spouse of a 
Korean War veteran before the Court of Appeals for Veterans Claims in 
Washington, D.C. The case involved a bene�ts claim, denied by the 
V.A., which arose from serious, service-related frostbite injuries and 
the partial amputation of both legs of a decorated Marine veteran. 

�Jack was fully engaged with this case, with the intricacies of the 
record,� says Adam. �Although he delegated a tremendous amount 
of responsibility to me, and relied on me to advocate on behalf of the 
client with the V.A., I was always comforted to know that Jack was 
there as a guiding force to make sure that we were doing our best, 
and that our client got the bene�ts she was entitled to.�

Thanks to their efforts, the V.A., after just reading their brief, agreed 
to a remand for further consideration of the surviving spouse�s claim, 
without the necessity of proceeding further with the appeal.  The V.A. 
also agreed to consider evidence of exposure to combat that it had 
previously disregarded. The case, just one of several dozen referred to 
WilmerHale by the National Veterans Legal Services Consortium, is 
especially close to Jack�s heart because he knows that without legal 
representation, even the most meritorious veterans� cases will fall 
through the cracks.

It isn�t every day that one �nds a partner with a busy civil practice at 
a major law �rm emptying his pockets, surrendering his BlackBerry 
and cell phone, and walking through a metal detector because he has a 
client at the Massachusetts Correctional Institution at Norfolk. 

This particular pro bono client was a teenager in Jamaica Plain when 
he shot and killed a drug dealer. Upon learning from his counselors 
that the inmate had gone 13 years without any disciplinary infractions, 
earned a college degree cum laude from Boston University while in 
prison, gotten married, and mentored at risk youth brought to the 
prison for visits, Jack agreed to represent him at a parole hearing on 
his second degree murder conviction. 

Plans for  
the Year Ahead  

with Jack Regan

Consistent with BBA Strategic Plan 
adopted by Council in 2009:

Continue ongoing initiatives.

Use the BBA professional 
network to help lawyers in 
transition. 

Expand Pro Bono Opportunities 
to Include Legal Assistance to 
Massachusetts Veterans and 
Families of Deployed Military 
Personnel. 
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It is unusual for a �rst application for parole from a murder conviction to be 
granted. Not to mention the fact that parole hearings can understandably evoke 
emotion on the part of families who have lost a loved one.

�Jack spoke powerfully, with conviction and with respect for the parole board,� 
says Ariel Raphael, a senior associate at the �rm. �His straight-forward, unemo-
tional approach  �  telling the board what the law required them to do  � suc-
ceeded in getting the client paroled from the murder conviction.� 

Real cases rarely yield simple Hollywood endings. The client still faced 
additional prison time � at a lower security prison � related to an �on and after� 
�rearms conviction connected to the original case. When the client became 
eligible for parole on that conviction earlier this summer, Jack and Ariel once 
again advised the prisoner regarding his appearance before the Parole Board. 

Thanks to the efforts of Jack and Ariel, their client was recently granted �nal 
parole. After years of separation, the client will be able to join his wife and 
daughter in another state, and make a new start with the rest of his life. 

A Leader and Consensus Builder

Flash back to the mid �90�s. The �rm now known as WilmerHale was buying 
lots of tables at charity events and giving generously in other ways too. But the 
giving lacked any particular focus, and the �rm had no means of assessing the 
impact of those contributions. 

Jack was asked to chair a strategic planning group that revamped the �rm�s 
charitable giving process. The work product was a new venture philanthropy 
strategy, chronicled in Common Interest, Common Good, a book published by the 
Harvard Business School Press in 1999. 

John Hamilton, WilmerHale�s former managing partner, recalls asking Jack to 
assemble a group of partners and senior staff to restructure the �rm�s charitable 
giving and public service program.  The assignment included interviewing 
prospective nonpro�t partners, being informed by WilmerHale lawyers about 
what needs they would like to support, and then combining his research on both 
fronts into a practical and successful program. The nonpro�t recipients had to be 
small enough so that the �rm�s funds, in tandem with volunteer time, could 
make a real impact. Yet the recipients needed to demonstrate enough growth 
potential to justify the �rm�s investment. 

Still working well today, the strategy focuses on inner city youth and educa-
tion, and, in the �rm�s Boston Of�ce, includes four partners: Citizen Schools, 
Discovering Justice, Teen Empowerment, and Cathedral High School. The �rm 
gives the four nonpro�t partners signi�cant �nancial support. But the relation-
ship also provides volunteer opportunities for lawyers and staff, pro bono legal 
assistance if the organization wants it, and an offer to use WilmerHale�s adminis-
trative capabilities, such as computer training classes, graphics support, and 
of�ce management advice. 

Hugh R. Jones, Jr., a BBA past president who is now of counsel at WilmerHale 
and worked with Jack to revamp the �rm�s charitable giving process, says Jack 
is possessed of qualities that make him a superb leader for the BBA. �Jack is 
uniquely talented in his ability to suggest opportunities for different people and 
different organizations to work together in a common mission.�

In addition to being extremely well-organized, Jack is hard-working, and 
chairs meetings effectively. Known for making participants feel heard and 

�Jack is one of the most organized 
and motivational leaders I�ve ever 
had the pleasure to work with. He 
has a style that is inclusive. He 
empowers all participants to sign 
up and do more than they ever 
expected, and then graciously 
gives them credit for the success.�

 — Laurie Burt, Commissioner, 
Massachusetts Department of 

Environmental Protection, 
former Foley Hoag Partner 
and former Board Member, 

Discovering Justice 

�At a time when severe economic 
pressures are causing the 
profession to rethink and reorder 
its priorities, Jack will serve as a 
wise, articulate, tireless advocate 
for all segments of the bar.� 

— Judge Margaret R. Hinkle, 
Head of Superior Court Business 

Litigation Session

�The fact that someone with Jack 
Regan�s stature at WilmerHale 
is a leader of the �rm�s pro bono 
and community services program 
sends an important message to 
young lawyers. It tells them that 
pro bono and community service 
are viewed as core to the �rm�s 
mission � not a frolic or a detour.� 

— David Cohen, Assistant 
Secretary, Terrorist Financing 

and Financial Crimes, 
United States Department of 

the Treasury, and former 
WilmerHale partner who 

 §©{­ ¦¬ª£° y¦Cy~w ©{z «~{ ę©¤%ª 
pro bono and public service 

initiatives with Jack.

�Jack Regan has been one of 
the most important factors in 
the success of the Inner City 
Scholarship Fund and a strong 
leader of the Catholic Schools 
Foundation. During the seventeen 

What Others Say
About Jack Regan
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years of his involvement, we�ve provided over $75 
million in scholarship assistance, technology upgrades 
to our schools and counseling for needy, at-risk children 
who, in our Boston schools, are over 70% minority and 
over 25% non-Catholic.� 

— Peter S. Lynch, Chairman, The Inner-City 
Scholarship Fund; President, The Catholic 

Schools Foundation; and Vice Chairman, Fidelity 
Management and Research

�Upon meeting Jack Regan, I was immediately taken 
by his enthusiasm, warmth, humor, and charm. Within 
about ten minutes, I needed to add intelligence, vision, 
and tenacity. Jack has been instrumental in establishing 
Discovering Justice�s partnerships with the federal and 
state judiciary, the legal community, and community 
organizations. His commitment to civic education, 
particularly for underserved youth in Boston, and his 
uncanny knack for getting people to say �yes� to virtually 
any request, has helped Discovering Justice become the 
vibrant, transformative organization it is today.� 

 — Elisabeth Medvedow, Executive Director, 
Discovering Justice, and former Executive Director, 

m¦¤{¥%ª Xw© Wªª¦y w« ¦¥ ¦| cwªªwy~¬ª{««ª

�Jack has a calming presence that instills con�dence. 
He�s a good strategist who knows when to try to settle a 
case or when to take a hard line. He�s very experienced 
and can always tell you about similar cases and what 
you might expect in terms of work load and cost.� 

— Mark E. Sullivan, General Counsel, 
Bose Corporation

�Jack is highly competent, focused and ef�cient in 
addressing client concerns. He�s very courteous with 
other people and respectful of their concerns. He 
understands the business objectives so that his legal 
advice will advance the company�s business goals to the 
extent that it can. He�s what a lawyer should be.� 

— William A. “Bill” Wise, Senior Counsel, 
Holland & Knight and former Corporate Counsel, 

Analog Devices Inc.

�Jack and I had a case against each other involving an 
eight-day patent infringement trial at the International 
Trade Commission in Washington, D.C. I found him 
to be a very good lawyer in all respects, good in the 
courtroom, congenial in all respects, very ethical and 
reliable when he made a commitment. In short, I think 

very highly of Jack. Every case should have an opposing 
counsel like Jack. It was a pleasure to work with him.� 

— Alan D. Albright, Managing Principal, 
Fish & Richardson, Austin, TX

�My experience opposing Jack in litigation was relatively 
short in time, measured in months. Yet even a case that 
short can reveal much of a person�s character when it 
involves a highly expedited trial schedule, high stakes 
damages claims, and emotional intensity. Through it all, 
Jack was a credit to his profession in every way: highly 
knowledgeable, formidable, practical, honest, and 
personable even in the most adversarial of times.� 

— Daniel W. McDonald, Partner, Merchant & Gould, 
An Intellectual Property Law Firm, Minneapolis, MN

�Jack is extremely professional. He is very bright, 
ethical and appropriately aggressive as opposing 
counsel.�

—Mark J. Tamblyn, Wexler Wallace, Sacramento, CA

�I was with Jack on 9/11 at the start of what became an 
85 day arbitration. Jack is a �ne lawyer and even better 
person. When you spend that much time with a guy as 
opposing counsel, you learn a lot about him.   He�s a 
family man involved in a host of civic matters.  Pretty 
much the face of his �rm with respect to pro bono type 
matters.� 

—Anthony M. Feeherry, Partner, Goodwin Procter 

�Jack provided the adult supervision on law review.� 

— Eliot Polebaum, Partner at Fried Frank 
w¥z y£wªª¤w«{ ¦| `wy¢%ª w« dok bw® iy~¦¦£

�Jack always treated people the way he want to be 
treated. When an older gentleman from South Bend 
who worked in the dining hall became ill and died 
during the school year, it was Jack who organized a trip 
to funeral home so we students could pay our respects.� 

—Anthony F. Jeselnik, Counsel, 
United States Steel Corporation, Pittsburgh, PA,  

`wy¢%ª y£wªª¤w«{ w« d¦«©{ Zw¤{B 
w¥z X{ª« cw¥ w« `wy¢%ª ®{zz ¥}D 

�Jack has been an extraordinary lawyer and partner at 
WilmerHale. He exempli�es the quality of lawyer, the 
dedication to public service and the commitment to pro 
bono that our �rm values. He understands that we are 
still a profession and is dedicated to the highest values 
of that profession.� 

— William F. Lee, Co-Managing Partner, WilmerHale

What Others Say About Jack Regan
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respected, he is the consummate pro at synthesizing the 
various ideas that emerge.

A Naval Of�cer between College and Law School

Jack grew up in Providence, Rhode Island, where his 
father drove a truck for the New England Telephone 
Company and his mother taught �rst and then second 
grade. He went to LaSalle Academy, an all-boys school 
very similar to B.C. High. From there it was on to Notre 
Dame, from which he graduated summa cum laude with 
membership in Phi Beta Kappa. Upon graduation, he 
received his commission as a naval of�cer, and then spent 
three years as a Navy lieutenant, primarily on the USS 
Bagley (DE-1069). 

Joe Carroll, a retired career Naval of�cer and Annapolis 
graduate, who is now  a Vice President at Science Applica-
tions International, served with Jack on the USS Bagley, 
when they were home ported in San Diego and when they 
deployed to the Western Paci�c, Gulf of Tonkin, and 
Indian Ocean. They were together in October, 1973 when 
the Arab-Israeli (Yom Kippur) War began, and their 
destroyer became the �rst U.S. ship to enter the Red Sea  
� con�rming the right of free maritime passage.

�Jack was rock solid in just about everything he did, and 
everybody liked and respected him,� recalls his fellow 
of�cer.  �As part of the commissioning crew in Seattle, 
he walked aboard a new ship with a new crew. He not 
only had to set up all the processes and procedures, but 
he also had to train his sailors, identify whom he could 
trust to put in positions of accountability, and (of course) 
have all of that up and running almost immediately so 
the ship could go to sea.�

A Standout at NYU Law School

By the time Jack arrived at New York University Law 
School as a Root-Tilden Scholar in 1974, he and Joan had 
been married for two years, and she was ministering to 
intensive care patients as a nurse at nearby Saint Vin-
cent�s Hospital in Greenwich Village.  Gilda Brancato, 
today a career, public international lawyer at the State 
Department, was on Law Review with Jack and describes 
him as �the great conciliator,� able to achieve harmony 
among board members.

�Regardless of a person�s social, cultural or political 
views, Jack was widely respected across the board,� she 
says. �He was really a Rock of Gibraltar in that law school 
class. He brought with him a maturity, stability, and 
sel�essness. He had such excellent judgment.�

With a reputation for being salt of the earth and very 
principled, he had a calm and equanimity punctuated by 
his quick wit. In addition to disabusing his classmates of 

any stereotypes they might have had about the military � 
through the force of his character and his compassion 
� he also offered them perspective.

�Jack knew the difference between not getting footnotes 
done on time, and life�s real problems, his classmate, 
Gilda, adds. �He would tell people to relax, saying �What 
Joan faces every day with her patients at Saint Vincent�s is 
reality -- not what we worry about�.�

Clerking for Chief Judge Andrew Caffrey

In 1977, Chief Judge Andrew Caffrey of the U.S. District 
Court for the District of Massachusetts had two law 
clerks, Jack Regan and Margaret Hinkle, now one of the 
Superior Court Judges who sits in the Business Litigation 
Session. The two clerks shared an of�ce.

Judge Hinkle says that even then, Jack�s leadership and 
organizational skills were very apparent. Unusually 
resourceful in accomplishing whatever tasks were 
delegated to him, he was also extraordinarily productive 
in terms of written work.

The federal court in Boston was relatively small at the 
time, and Jack was liked and respected by everybody � 
including the court reporter and those working in the 
clerk�s of�ce � in part because of his self-effacing manner. 
He made people feel comfortable in turning to him for 
advice.

BBA Record of Involvement

Now in his 31st year practicing law at WilmerHale, Jack 
also has a solid record of leadership at the BBA. He 
co-chaired the Intellectual Property Litigation Committee 
and then the BBA Litigation Section, served on the 
Children and Youth Task Force, chaired the Nominating 
Committee for Of�cers and Council members, and was a 
very active participant on the committee that developed 
the BBA Strategic Plan endorsed by the Council in 2009. 
He also serves as a trustee of the Boston Bar Foundation.

�The BBA is a very big tent providing extraordinary 
opportunities for lawyers to achieve personal and profes-
sional growth and to balance their busy practices with 
public service,� he says. �Sixteen Beacon Street is the 
crossroads of the Boston legal world, where lawyers from 
the public sector, in-house counsel, members of the 
bench, legal services lawyers, new and seasoned lawyers, 
and those in private practice � as solo practitioners and 
at law �rms of all sizes � connect in ways that would 
otherwise not be possible in the separate worlds in which 
they work. Together they accomplish a lot of good for the 
community and the legal profession.�   n 
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Although economists seem to agree that 
the worst of the economic downturn 
may be over, we expect that the worst 

still lies ahead for the Massachusetts court 
system. After a marathon year of unprec-
edented expense cutting measures, the 
projections for the Commonwealth�s �nances 
remain bleak into 2012. The dire �nancial 
conditions threaten the court system�s ability 
to achieve our essential purpose. Despite the 
best efforts of chief justices, judges, clerks, 
probation and court staff to minimize public 
impact of deepening staff cuts, the courts� 
ability to provide access to justice, timely 
delivery of justice and courthouse security is 
steadily declining.

Beyond the courtroom dramas that reach 
the media, tens of thousands of people are 
affected daily by delays in the administration 
of justice, mainly in civil sessions. They 
include tenants facing eviction, parents 
wanting to be reunited with children, unem-
ployed parents who cannot make support 
payments, and elderly and mentally ill patients 
who need guardians.

In fact, nearly 42,000 people, excluding 
jurors and employees, already travel to our 
courthouses each day, and we know that court 
business increases during �scal crises. We 
also know that the growing number of self-
represented litigants who need more staff 
time and resources is driven higher by the 
economy. 

Against the backdrop of increasing needs 
for access to justice, the current �scal crisis 
threatens to overtake our capacity to meet 
those needs. More than 400 fewer Trial Court 
employees now serve the public than in 2008. 
Funding for the �scal year beginning July 1, 
2009, currently stands at $554 million � al-
most $50 million less than our original appro-

priation for last year. This is an immense cut 
for our branch of government, which repre-
sents only two percent of the state budget. 

Improved management practices have 
helped us reduce costs and increase effective-
ness. Such measures include energy ef�cien-
cies, centralized procurement, and wider use 
of technology to schedule court events from 
bail hearings to pre-trial conferences. Mass-
Courts and case management data now enable 
analysis of case�ow and backlogs to assist 
resource deployment, and multi-department 
courthouses allow better utilization of facilities 
and security staff. However, there are few 
resources to redeploy or better utilize.

We appreciate the Legislature�s supplemen-
tal budget for the courts and consolidation of 
budget line items to allow streamlined �scal 
management. Legislators also have under-
stood the need to consolidate some courts to 
eliminate lease expenses. In addition, many 
private landlords have made signi�cant 
concessions in court leases to their own 
�nancial detriment.

However, at its core the delivery of justice is 
people oriented and people intensive. All Trial 
Court departments are struggling with 
staf�ng issues, as we reach one year of the 
hiring freeze, lose experienced staff to retire-
ment incentives, seek voluntary work hour 
reductions and terminate positions. The Trial 
Court had run a lean operation, targeting 85 
percent of the level recommended by the 
National Center for State Courts� staf�ng 
model. This year, staf�ng will likely drop 
below 70 percent systemwide.

Escalating vacancies are eroding the courts� 
ability to deliver justice. Our court of�cers and 
probation of�cers are essential to assure 
public safety and the availability of defendants, 

By Chief Justices Margaret H. Marshall and Robert A. Mulligan

Timely Justice Threatened by Fiscal 
Challenges
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witnesses, and jurors for court appearances. In recent 
months the Superior Court has delayed trials due to the 
unavailability of court of�cers.

Administration of justice requires the availability and 
attention to detail of experienced, knowledgeable staff. 
Countless behind-the-scenes duties handled by court-
house employees to initiate a case and keep it on track are 
backlogged due to a shortage of 
case specialists and clerks. Updat-
ing dockets, contacting parties, 
creating calendar events, generat-
ing notices, judgments, defaults 
and executions � each step needs 
personal attention and accuracy to 
ensure due process.

Due to lack of staf�ng in some 
Probate and Family Courts, it now 
takes weeks, not a day, to initiate 
complaints for modi�cation and 
summonses, delaying the effective 
date of any approved change in child support payments. 
Delays initiating divorce cases and issuing a summons 
affect the entry of automatic restraining orders on assets. 
And inadequate resources also jeopardize the well-being of 
children who need advocates to investigate allegations of 
abuse or to assess educational needs.

Foreclosure cases in the Land Court now take six to 
nine months rather than six weeks. Delays in time-
consuming land permitting cases postpone economic 
investment and job creation, which communities desper-
ately need

Faced with staf�ng shortages throughout the Trial 
Court, court employees are doing more with less. They 

are displaying remarkable dedication and cooperation in 
taking extraordinary measures in these challenging times.

However, the delivery of justice cannot and should not 
rely on stopgap measures over the long term. It is unreal-
istic and unreasonable to expect that such efforts can be 
sustained. Growing delays are all but guaranteed.

The bar�s impressive range of 
pro bono assistance strengthens 
our renewed efforts to expand 
access to justice at a time when it 
is most needed. We also must 
expand our partnership with the 
bar to innovate and streamline 
practices and case management. 
Bar leaders have demonstrated 
tremendous commitment to the 
courts, even as the economy has 
taken a heavy toll on the legal 
community. Continued support 
and assistance from the bar are 

critical to obtaining the essential court resources required 
to protect the economic well-being of families and 
businesses.

Despite all these dif�culties, we remain steadfastly 
focused on the courts� core mission � the delivery of 
justice � as our guiding principle in the demanding days 
ahead. And while collaboration between the Common-
wealth�s courts and formidable legal community rein-
forces our perseverance, the upcoming months and years 
present unprecedented challenges to our ability to deliver 
justice, as prescribed by our state constitution, �promptly 
and without delay.�    n

The Massachusetts Trial Court
Caseload and Funding
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$583.1M $583.7M
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Projected
1,384,315

Trial Court Funding
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New Case Filings
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For the past several years, certain questions 
have reverberated nationwide within the 
halls of justice, the con�nes of private law 

�rms, and the boardrooms of corporations and 
institutions: Is the civil justice system broken; 
and, if it is, what can we do to �x it?

In the spring of 2008 the American College of 
Trial Lawyers Task Force on Discovery joined 
ranks with a Denver-based think tank, the 
Institute for the Advancement of the American 
Legal System, to determine the views of senior 
members of the trial bar � median years in 
practice, 38 � regarding the �rst question. When 
the survey revealed �widely-held opinions that 
there are serious problems in the civil justice 
system generally,� the Task Force and the 
Institute turned their attention to the second 
question. Speci�cally, they embarked on the task 
of developing principles to address the most 
serious problems with the civil justice system. 

Their Final Report, which was issued on March 
11, 2009 (www.ACTL.com/publications), sets 
forth a series of Proposed Principles to stream-
line the civil justice process from beginning to 
end. The goal of the project is to �provide Pro-
posed Principles that will ultimately result in a 
civil justice system that better serves the needs of 
its users.� 

As one moves through the categories of 
Proposed Principles, certain themes are apparent, 
and they represent the heart and soul of the 
Report. One size does not �t all when it comes to 
crafting rules for case management; rather, 
rulemakers must have �exibility to fashion rules 
geared to particular cases. Fact-based pleading 
and mandatory early identi�cation of actual trial 
issues must be implemented to ensure that 
discovery (particularly e-discovery) is properly 
curtailed and speci�cally targeted to the issues 
actually in play. To ensure further that discovery 
does not become the tail that wags the dog, but is 
rather proportional to the nature and size of the 
claim, the default must be curtailing discovery, 
rather than allowing it to proceed in a largely 
unfettered format. In the self-proclaimed �radical� 
and �most signi�cant� proposal, document 
discovery (including e-discovery) would consist 
only of initial disclosure of �documents used to 
support the producing party�s claims or defenses� 
followed by limited discovery of �documents that 

support the requesting party�s claims or de-
fenses,� with all further document discovery 
being a matter of agreement or court order. A 
single judicial of�cer must be assigned to a case 
from beginning to end; and, as in our Business 
Litigation Session, that of�cer must at the outset 
set realistic dates for completion of discovery and 
for trial. A critical criterion in the selection of that 
of�cer must be actual trial experience. 

The Report is not intended to better the 
position of any group of litigants. The drafters 
included lawyers who represent both plaintiffs 
and defendants. More importantly, the survey 
results upon which the Proposed Principles are 
based re�ect an unexpected consensus on all 
topics except summary judgment, as to which the 
drafters consequently offer no substantive 
opinions. Hence, while some plaintiffs� groups 
have expressed concern, particularly with 
fact-based pleading, the impetus for change has 
come from a cross-section of the bar.

The issuance of a �Final Report� is often the 
end of a project, but such is not the case here. 
More than �fteen state and federal judges have 
indicated their interest in overseeing pilot pro-
grams based on the Proposed Principles. The 
precise form of such programs may vary. For 
example, federal programs will likely require 
participants to consent, while some state pro-
grams may be mandatory. To assist with these 
efforts, the drafters expect to issue suggested 
rules that will turn theoretical concepts into 
practical applications. The courts that participate 
in the pilot programs may choose to tweak the 
rules, but they will be urged to adopt the Pro-
posed Principles from soup to nuts, i.e., from 
fact-based pleadings, to stream-lined and re-
strained discovery, to one-judge case 
management.

When the pilot programs are fully operational, 
and suf�cient time has passed to assess them, 
this collaborative project will enter its most 
critical phase: the design and implementation of a 
system to measure whether the Proposed Prin-
ciples work in practice. If they do not, it will be 
back to the drawing board. But, if they do, we 
may be witness to the greatest sea change in the 
civil justice process since the Federal Rules of 
Civil Procedure took effect in 1938.  

Stay tuned. Interesting times may lie ahead.   n

Heads Up

A Move to Streamline the Civil Justice System
By Joan A. Lukey

Joan Lukey, a 
partner at 
Ropes & Gray, 
will become 
President of 
the American 
College of Trial 
Lawyers on 
October 10.  
She is a Past 
President of the 
BBA.



Boston Bar Journal  13 

In 2004, the Supreme Court�s decision in Crawford v. Washington, 541 U.S. 36 (2004) was 
a watershed. It held that the introduction of �testimonial� hearsay was a violation of the 
defendant�s Sixth Amendment Confrontation Clause rights unless the declarant was 

unavailable for trial and the defendant had already enjoyed a prior opportunity to cross-
examine the witness. But Crawford did not spell out what �testimonial� meant, a weakness 
seized upon by Chief Justice Rehnquist1 as an ambiguity which promised to throw criminal 
cases into chaos. In some respects, it did create chaos. One of the many issues Crawford 
raised was whether af�davits of various sorts, routinely allowed in criminal cases, would be 
admissible at trial without testimony. Lower courts split on the answer. 

Five years after Crawford, in a case from the Massachusetts state courts, the Supreme 
Court �nally decided whether one type of af�davit routinely admitted without testimony in 
criminal cases � laboratory analyses of drugs known as drug certi�cations or �drug certs� 
� constituted �testimonial� hearsay within the meaning of Crawford. In Melendez-Diaz v. 
Massachusetts, 129 S.Ct. 2527 (2009) the Supreme Court held that Crawford applies to drug 
certs and that a defendant�s Confrontation Clause rights would be violated if a drug cert 
were admitted into evidence without providing the defendant an opportunity to cross-
examine the analyst at trial or, if appropriate, at a prior proceeding. By this decision, the 
Court overruled the Massachusetts Appeals Court ruling in Melendez-Diaz and implicitly 
overruled the precedent on which it was based, Commonwealth v. Verde, 444 Mass. 279, 
283-85 (2005).

The Supreme Court�s opinion left open many questions which courts across the country 
have been forced to confront immediately. Like Crawford before it, Melendez-Diaz has 
thrown state and federal prosecutions into disarray as familiar modes of proof are called 
into question. See, e.g., Tabaka v. District of Colombia, 976 A.2d 173, 175-76 (D.C. Cir. 2009) 
(reversing an operating a motor vehicle without a permit conviction on Melendez-Diaz 
grounds because certi�cate of no-record inadmissible); Grant v. Commonwealth of Virginia, 
Record No. 0877-08-4, 2009 WL 2742377, at *4 (Va. Ct. App., September 1, 2009) (reversing 
driving while intoxicated conviction because certi�cate of the results of a breathalyzer-type 
device admitted into evidence without the testimony of the breathalyzer operator in viola-
tion of Melendez-Diaz). More fundamentally, Melendez-Diaz raises new questions about just 
how far Crawford reaches. 

Crawford and Melendez: The Confrontation Right

In Crawford, the evidence at issue was a tape-recorded statement made by a witness to 
the police. It was played at trial in lieu of the witness� live testimony. Rejecting prior law 
permitting such evidence, the Crawford Court, through Justice Scalia, established a new 
rule � that a defendant has a Sixth Amendment right to cross-examine any witness who 
provides �testimonial� evidence. Such evidence implicated a defendant�s Confrontation 
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