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When does a website provide a basis for the exercise of specific personal jurisdiction over an out-of-state 

defendant? Three recent decisions from District of Massachusetts highlight the ongoing uncertainty.

The general analytical approach to specific personal jurisdiction is well-established. A plaintiff must show that 

the state long-arm statute authorizes the exercise of jurisdiction and that asserting personal jurisdiction would 

comport with the Due Process Clause of the 14th Amendment. This requires that the defendant have sufficient 

“minimum contacts” with the forum, meaning that: (i) the contacts must reflect the defendant’s “purposeful 

availment” of the privilege of conducting business in the forum; (ii) the claim must arise out of or relate to those 

contacts; and (iii) the exercise of jurisdiction must not offend “traditional notions of fair play and substantial jus-

tice.” The “purposeful availment” element is typically the most controversial part of the analysis for websites.

Courts have long puzzled over the question whether a website operator “purposefully availed” itself of the privi-

lege of doing business in a forum. In the early 1990’s, websites were relatively passive billboards on the clichéd 

Information Superhighway, and the mere fact that a forum resident could access the website was generally 

http://www.bostonbar.org
http://www.bostonbar.org/pub/bbj/bbj_online/bbj1011/spring2011/bbj_spring2011.html
mailto:efullerton%40bostonbar.org?subject=


27

understood not to constitute purposeful availment. As websites became more complex, courts struggled with the 

new technology. In 1997, a Pennsylvania federal district court proposed what has become a widely accepted 

analytical structure. According to Zippo Manufacturing Co. v. Zippo Dot Com Inc., 952 F. Supp. 1119 (W.D. Pa. 

1997), the jurisdictional effect of a website turns on its place on an interactivity spectrum. At one end of the spec-

trum are websites that clearly conduct business over the Internet. At the other end are websites that passively 

display information and have no interactive features. In the middle lie semi-interactive websites that are judged 

by reference to the level of interactivity and the commercial nature of the information exchanged.

The Zippo interactivity spectrum sounds good in theory, but as websites have widely adopted greater interactive 

features, the spectrum has become increasingly blurry and unpredictable. For example, in Hasbro, Inc. v. Clue 

Computing, Inc., 994 F. Supp. 34 (D. Mass. 1997), the court held that a website that encouraged users, includ-

ing Massachusetts residents, to email the defendant was sufficient to create personal jurisdiction. In other cases, 

however, courts have held that higher interactivity levels did not constitute “purposeful availment.” 

Judge Gertner of the District of Massachusetts recently took a step toward restoring some clarity. In 

SportsChannel New England Limited Partnership d/b/a Comcast SportsNet New England v. Fancaster, Inc., 2010 

WL 3895177 (D. Mass. Oct. 1, 2010), defendant Fancaster moved to dismiss for lack of personal jurisdiction. 

Plaintiff SportsChannel argued that Fancaster’s website was sufficiently interactive to create personal jurisdic-

tion in Massachusetts because, inter alia, it targeted Massachusetts residents by “tagging” certain sports-related 

videos on the site with labels referring to Boston sports teams, it permitted visitors to register and communicate 

with Fancaster through the website, and it allowed visitors to vote in contests for the “best” amateur play-by-play 

video. 

Judge Gertner disagreed. After pointing out that neither the First Circuit nor the Supreme Court has addressed 

the issue, she noted that Zippo had in some respects been outflanked by fast-changing website technology:



28

In the era of Facebook, where most websites now allow users to “share” an article, choose to “like” a 

particular page, add comments, and email the site owners, [and where] virtually every website is now 

interactive in some measure, it cannot be that every website subjects itself to litigation in any forum—

unless Congress dictates otherwise. Interactivity alone cannot be the linchpin for personal jurisdiction.

Consequently, despite earlier cases like Hasbro, Judge Gertner refused to find that every website with features 

such as “contact us” page and user registration “subjects itself to universal jurisdiction.” Judge Gertner also con-

sidered the non-commercial nature of the site and the fact that video tags on the site referred to cities other than 

Boston.

In Broadvoice, Inc. v. TP Innovations LLC, 733 F. Supp. 2d 219 (D. Mass. 2010), Judge Stearns addressed a 

similar question. In that case, the non-resident defendant operated a “gripe” website criticizing the telephone ser-

vices of Massachusetts-based Broadvoice. The website urged Broadvoice subscribers to share experiences in 

an online forum and to file complaints about Broadvoice with various agencies, and it linked to other on-line com-

plaint sites and information about lawsuits against Broadvoice. Judge Stearns held that the website, although 

semi-interactive, was insufficient to create personal jurisdiction because it was non-commercial, because it was 

aimed at the entire world and not specifically Massachusetts residents, and because there was no evidence that 

any Massachusetts resident actually accessed the site. 

But while the SportsChannel and Broadvoice decisions seem to signal a developing narrower approach, other 

recent decisions still adhere to the Hasbro view. For example, in Edvisors Network, Inc. v. Educational Advisors, 

Inc., 2010 WL 5115752 (D. Mass. Nov. 30, 2010), Judge Saris held that a website that invites contact with web 

users, including with a “contact us” page and registration features, was sufficient to show purposeful availment, 

even though there was no specific targeting of Massachusetts residents, and the only mention of Massachusetts 
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on the site consisted of an “Important Links” page which contained a single Massachusetts organization among a 

list of 36 entities.

Notwithstanding this continued adherence to the earlier view, SportsChannel and Broadvoice suggest an even-

tual rejection of the Zippo interactivity test. Judge Gertner recognized that interactive aspects that had once been 

distinctive had become so common that they would now create universal jurisdiction if the same test applied in 

Hasbro were used today. Taken to its logical conclusion, this argument suggests that the Zippo methodology is 

fundamentally flawed, because a useful interactivity line cannot be drawn at today’s technology with any more 

clarity than it could be drawn at the technology that existed in 1997. Indeed, the Seventh Circuit has consistently 

rejected the Zippo spectrum, concluding that websites are not really all that different from any other type of con-

tact and need not be specially analyzed. This approach provides greater clarity and is independent of fast-chang-

ing website technology. n


