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In Commonwealth v. Heang, 458 Mass. 827 (2011), defendant appealed his conviction for first degree murder, argu-

ing certain expert testimony concerning ballistics evidence should have been excluded. In upholding the conviction, 

the Supreme Judicial Court ruled that an expert may give an opinion as to ballistic evidence, but that given the subjec-

tive nature of such opinion testimony, an expert’s conclusion must be limited to no more than “a reasonable degree of 

ballistic certainty.” Id. at p. 848. At issue in Heang was the opinion of a firearms expert linking a gun seized at a loca-

tion tied to the defendant with the bullets and cartridges found at the murder scene. Since the expert had been limited 

in his testimony at trial to the newly enacted standard, the conviction was upheld.

The Court reviewed its previous rulings on ballistic opinions, noting a long history of admissibility starting 

with a 1902 opinion authored by then Chief Justice Holmes. See Commonwealth v. Best, 180 Mass. 492 

(1902). But the Court decided to reexamine the issue in light of recent court decisions and a 2008 report by 

the National Research Council, entitled “Ballistic Imaging,” which discussed recent challenges to the reli-

ability and subjective nature of ballistic comparisons. Id. at pp. 836-837. It acknowledged recent rulings by 

judges in the United States District Court in Massachusetts upholding the admissibility of such expert testi-

mony as sufficiently reliable under the standard imposed by the Supreme Court in Daubert v. Merrill, Dow, 

509 U.S. 579 (1993), but noted these opinions limited the expert’s testimony, in one case to “a reasonable 
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degree of ballistics certainty,” see, U.S. v. Monteiro, 407 F.Supp.2d 351, 372 (D. Mass., 2006), and in another, to 

merely permitting expert observations, see U.S. v. Green, 405 F.Supp.2d 104, 124 (D. Mass. 2005). 

In a comprehensive opinion, the Supreme Judicial Court reviewed the theory behind all ballistic evidence and found 

it convincing. Upon firing, a firearm imparts to a shell and casing certain unique characteristics called “toolmarks.” 

In addition, firearms themselves may also retain unique characteristics resulting from manufacture or use. The 

Court noted that some general characteristics of weapons are rarely disputed, such as an opinion as to the type of 

weapon used or the size of the projectile, and that such opinions are generally admissible. Id. at pp. 849-851. What 

is often contested, however, is whether the microscopic variations imparted by manufacture or use are sufficiently 

unique (or nearly so) that these markings on a bullet or shell can be matched by an expert to a weapon linked to a 

defendant. One problem is that some characteristics imparted in manufacture may result in the same toolmark on 

more than one weapon. Nevertheless, the Court concluded that testimony regarding a match could be introduced 

into evidence, subject to certain limitations.

It observed a trained and qualified expert can compare items found at the scene of a crime to a known weapon and 

give an opinion as to their match using a microscope. Id. at pp. 837-839. But said the Court, since the examiner 

uses both art (recognizing and matching a pattern) and science (uniqueness of toolmarks), the expert cannot opine 

to an absolute certainty. Id. at p. 849-850. Consequently, the opinion must be limited in scope, and that scope is “to 

a reasonable degree of ballistic certainty”. Id. at pp. 848-849. 

The conclusion in Heang as to expert ballistics testimony is consistent with the Court’s decision last year in 

Commonwealth v. Gambara, 457 Mass. 715 (2010), as to expert fingerprint testimony. There, despite a National 

Science Report raising concerns about the reliability of such comparisons, the Court upheld fingerprint identifica-

tion testimony, but prohibited experts from characterizing a match as “certain” or “infallible,” stating it can only be 

offered as an opinion Id. at p.729, fn. 22. It thus comes as no surprise that the Court in Heang permitted expert bal-

listics testimony, nor that it struck a middle ground between permitting a stronger opinion (“it is a 100% match”) or a 
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more severe limitations (“more likely than not”), concluding that this middle ground “more fully captures our current 

understanding of the scientific rigor underpinning forensic ballistics.” Id. at 850. 

Furthermore, the Court announced additional guidelines “to ensure that expert forensics ballistics testimony ap-

propriately assists the jury in finding the facts but does not mislead by reaching beyond its scientific grasp.” Id. at 

pp.846-850. The examiner’s work product (photos, charts, notes) must be provided to the defense (although the 

Court did not follow the Monteiro court’s requirement of a second examiner reviewing the work of the first). And 

before giving an opinion, the expert must initially explain the theories and methods of ballistics to the jury to give 

context. Id. 

In addition, the Heang Court also upheld the admission of gunshot residue evidence, allowing an expert to 

opine that such residue was on a defendant’s clothing or other belongings, even though such an expert can-

not identify the source or date of placement. This type of evidence, although far from conclusive, supported the 

Commonwealth’s contention that the defendant himself or a co-defendant was one of the armed men. Id. 851. See 

also a later case, Commonwealth v. Marrero, 459 Mass. 235 (2011), where the Court upheld admission of testimo-

ny that particles on a defendant’s jacket matched ammunition from a certain European company’s product, despite 

a claim that this was “voodoo science.”

Conclusion

The immediate lesson from Heang is that experts should be carefully instructed in the limitations of the opinions 

they may give at trial. The broader lesson of the case, shown by its exhaustive survey of the state of scientific 

knowledge about ballistics (Id. at pp. 836-846), is that the Supreme Judicial Court is prepared to reexamine the en-

tire field of forensic evidence in light of modern scientific standards. Counsel seeking to exclude forensic evidence 

should continue to use Daubert-Lanigan motions to ensure that the record reflects modern perceptions of the “sci-

ence” underlying the proffered expert testimony. As the Court’s “current understanding” of the science changes, so 

too will its rulings on admissible evidence. n


