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Editor’s Inbox

By J. Charles Mokriski
Advance Conflict Consents: Another View

Peter Katz’s comment on an earlier Boston Bar Journal piece concerning ad-
vance conflict waivers captures one half of an ongoing debate in legal eth-

ics circles. Such waivers are one-sided affairs, Katz argues, with the benefits 
going to law firms at the expense of clients. This case seems easy to make in 
theory, since the whole notion that a client can give “informed consent”— which 
is what is required under Rule 1.7 of the Rules of Professional Conduct to en-
able a lawyer to proceed with a representation adverse to another of her clients 
— to a conflict of interest that might arise in the future seems a non-starter. 
How can such a consent be “informed” if the facts are unknown at the time it is 
given? 

In fact, this paradox is well appreciated by the thoughtful rule-makers who 
have massaged Model Rule 1.7 and its official Comment 22 that addresses ad-
vance consents through the ABA rule-making process. Comment 22, and ABA 
Formal Opinion 05-436 that followed its adoption, confront this paradox head-
on. Salient portions of Comment 22, incorporated into Opinion 05-436, state as 
follows: 

…The effectiveness of such waivers is generally determined by the extent 
to which the client reasonably understands the material risks that the waiv-
er entails. … 

…[I]f the client is an experienced user of the legal services involved and 
reasonably informed regarding the risk that a conflict may arise, such 
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consent is more likely to be effective, par-
ticularly if, e.g., the client is independently 
represented by other counsel in giving 
consent and the consent is limited to fu-
ture conflicts unrelated to the subject of the 
representation. 

The Comment's last clause suggests that a gen-
eral and open-ended consent can be effective if it 
is given by an experienced user of the legal ser-
vices who is independently counseled in giving 
the consent, and if the future matters consented 
to are unrelated to the subject of the representa-
tion in connection with which consent is given. 
Mr. Katz contends that the issue of deciding 
whether a matter is "substantially related" is 
"put into the hands of the lawyer." Not so. There 
is much guidance in the Rules for determining 
whether one matter is substantially related to an-
other (see particularly, Comment 3 to Rule 1.9).

The unfairness of a wholesale condemnation of 
advance consents can be illustrated by a com-
mon example of when an advance consent 
makes consummate good sense for the client giv-
ing it. 

Consider Law Firm A, a large diversified prac-
tice law firm. It has close relationships with sev-
eral major clients of longstanding, which depend 
on the firm’s availability to represent them in all 
manner of important matters. Law Firm A has a 
very highly regarded appellate practice, which 
includes the go-to appellate team in the com-
munity. Company X, which has never used Law 
Firm A, has a critical, bet-the-company appeal, 
and it needs the best representation available. 
Company X’s in-house lawyers conclude that it 
wants Law Firm A's appellate team. The team is 
enthusiastic about the case, and urges the man-
agement of Law Firm A to let them take it on, 
even though it is a one-shot case, with little pros-
pect of future business from Company X. 

Law Firm A management is concerned that the 
appeal will drag on for a couple of years, and that 
the pendency of that appeal may conflict it out of 
any number of possible matters that might come 

along in which one of its major institutional clients 
needs its help. Any of these major clients would 
be shocked and dismayed if an isolated repre-
sentation of Company X stands in the way of its 
being represented by its regular firm, on which 
it depends and in whom it reposes great confi-
dence. No problem, Mr. Katz might say. When 
the feared conflict situation arises, Law Firm A 
need merely ask Company X to consent to the 
conflict, and Company X might do so…or not. 
Even though consenting may not disadvantage 
Company X in the least, it might refuse as a tac-
tical gambit or out of sheer cussedness. Aware 
of that risk, Firm A’s management tells its appel-
late lawyers that they can take on Company X’s 
appeal only if Company X will consent to future 
conflicts in unrelated matters in which Company 
X might be an adverse party. Company X, ad-
vised by its in-house counsel, and desperate to 
have Law Firm A’s appellate team in its corner, 
thinks this is a small price to pay to get that team 
working on its appeal. Should Company X and its 
in-house lawyers be unable to make this rational 
calculation and sign on to the consent? Does it 
afford no benefit to Company X?

In other words, the situation is not a zero-sum 
game between client and lawyer. Law firm A gets 
a challenging appellate matter, and Company X 
gets competent, first rate representation in its ap-
peal. In the real world, consenting to future con-
flicts is not merely a concession that a powerful 
firm extracts from clients for its own benefit. It is 
a precaution it takes to protect other regular cli-
ents and potential clients who have or may have 
need for its services. So long as law firms do not 
routinely request advance conflict consents as a 
standard provision in all engagement letters, and 
so long as protections are built into advance con-
sents by providing for mandatory ethical screens 
to protect confidential information, consents to fu-
ture conflicts make sense in appropriate circum-
stances.  n
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