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Introduction
In Commonwealth v. Fremont Investment & Loan, 459 Mass. 209 (2011), the Supreme 

Judicial Court issued an important decision interpreting the Massachusetts Public 

Records Law, G.L. c. 66, § 10 (“MPRL”). The SJC held that the MPRL does not nullify 

or override a court-issued protective order governing confidential documents produced 

to the Commonwealth in litigation. The SJC affirmed the Superior Court’s order rejecting 

an attempt by a third party to obtain, via the MPRL, confidential documents that a 

company produced to the Commonwealth in litigation in reliance on a court-issued 

protective order. The third party sought the confidential documents for use in other, out-

of-state litigation against the company. 

The decision is significant for Massachusetts practitioners in two respects. First, 

Fremont revisits and builds upon the SJC’s jurisprudence addressing the parameters 

of the MPRL and its interplay with established doctrines that protect documents from 
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disclosure; i.e., the attorney-client privilege, the work product doctrine, and court-issued protective 

orders. Second, Fremont teaches that while a MPRL request does not override a court-issued 

protective order, third parties seeking to obtain confidential documents produced by litigants to the 

Commonwealth, on a case-by-case basis, may have the alternative to obtain them via intervention in 

the underlying litigation to attack the scope or applicability of the protective order.

The SJC’s Pre-Fremont MPRL Jurisprudence 

The MPRL is the Massachusetts analog to the federal Freedom of Information Act, 5 U.S.C. § 552. It 

provides all members of the public with a right to inspect, examine or copy any and all documents that 

qualify as “public records.” The term “public records” is defined by the statute to include an extensive 

range of books, papers, and other documents or data made or received by the Commonwealth or 

any of its agencies.1 Although there is a series of statutory exemptions to the MPRL’s open-access 

provisions, the law has been interpreted to require the state government to be transparent and 

forthcoming in providing its records to inquiring members of the public.2 

In the twelve years prior to Fremont, the SJC issued two decisions addressing the interplay between 

the MPRL on the one hand, and the work product doctrine and attorney-client privilege, on the other. 

In those decisions, the SJC weighed a number of competing considerations, including the public’s 

right, conferred by the Legislature in the MPRL, to access public documents, as well as the importance 

of inherent judicial powers and other core legal doctrines. 

In General Electric Co. v. Department of Environmental Protection, 429 Mass. 798 (1999), the SJC 

held that the MPRL can be used to obtain documents from public entities that otherwise would be 

protected by the work product doctrine. General Electric requested documents from the Department 

of Environmental Protection relating to the designation of certain property as a Superfund site. The 

SJC rejected the DEP’s refusal to produce the documents on the basis that they were attorney work 

product, holding that the documents were not exempt from disclosure because the text and legislative 
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history of the MPRL confirm that “the Legislature clearly considered, but rejected the exemption 

sought by the defendant.”3 

Eight years later, in Suffolk Construction Co. v. Division of Capital Asset Management, 449 Mass. 

444 (2007), the SJC held that the MPRL does not entitle a requestor to obtain documents that are 

protected by the attorney-client privilege, despite the absence of any express statutory exemption to 

this effect. The plaintiff construction firm submitted a MPRL request seeking documents about a state 

agency’s decision not to pay the firm for certain project costs. Relying on the privilege, the agency 

refused to produce communications with its attorneys. In rejecting the construction company’s claim, 

the SJC interpreted the MPRL, and its statutory silence on the attorney-client privilege, “in light of the 

common law.” The SJC specifically cautioned against construing the MPRL in a “mechanistic way 

that upends the common law and fundamentally makes no sense.”4 Critical to the SJC’s holding was 

its conclusion that the MPRL should not be construed to extinguish a core legal doctrine absent an 

express statement by the Legislature. The SJC reviewed the historical underpinnings of the attorney-

client privilege, and cited the role of the privilege as “a fundamental component of the administration 

of justice.” 

Fremont 

Two Superior Court Proceedings

In 2007, the Massachusetts Attorney General commenced a civil enforcement action alleging that 

Fremont, a former mortgage lender, had violated Chapter 93A (the “AG Action”). At the outset of 

discovery, the court entered a stipulated confidentiality and protective order governing the exchange 

of discovery materials. In reliance on the protective order, Fremont produced millions of pages 

of documents to the AG containing confidential information, including sensitive borrower-specific 

information and confidential information about Fremont’s loan-issuance practices. The AG Action 

subsequently was settled by consent order in 2009. 
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Samuel Lieberman, an attorney associated with a firm representing a proposed class in federal 

securities litigation in California against Fremont’s former officers and directors, served a MPRL 

request on the AG requesting all of the documents Fremont produced during discovery in the AG 

Action, as well as deposition transcripts and exhibits. Although the AG produced thousands of pages 

of documents in response to Lieberman’s MPRL request, she refused to turn over documents that 

Fremont had designated confidential pursuant to the protective order. Lieberman could not obtain 

those documents via discovery in the California action because of the federal bar in securities cases 

on discovery prior to a complaint surviving a motion to dismiss.5 

In his attempt in Massachusetts to avoid the federal discovery bar, Lieberman pursued twin strategies. 

He first commenced a new lawsuit against the AG seeking injunctive relief to compel the AG to 

produce documents responsive to his MPRL request (the “MPRL Action”). He then filed a motion 

pursuant to Mass. R. Civ. P. 24 to intervene in the underlying AG Action to challenge the protective 

order. 

In the MPRL Action, Lieberman argued that the MPRL required the AG to produce all documents 

that had been produced by Fremont, on the theory that they became “public records” once held by 

the AG, and the MPRL did not exempt them from disclosure. The AG filed a motion for judgment on 

the pleadings, which Fremont supported as an intervening party, arguing that the MPRL request did 

not override the protective order in the AG Action. The court agreed and held that the MPRL did not 

negate the order, and, therefore, that Fremont’s confidential documents were not subject to disclosure 

under the MPRL. 

In the AG Action, the court denied Lieberman’s motion to intervene as of right and his motion for 

permissive intervention, without providing reasoning. 

Lieberman appealed both decisions to the Appeals Court, which consolidated the appeals. The SJC 

then asserted jurisdiction and heard the matter on direct review. The SJC requested amicus briefing, 

and one national association filed a brief supporting Lieberman.
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The SJC Decision

The SJC affirmed the Superior Court’s order in the MPRL Action. The SJC held that the MPRL does 

not embody a legislative determination that the public’s interest in access to government records 

overrides the courts’ inherent authority to enter protective orders. The SJC framed the question 

as “whether the public records law constitutes a legislative determination that the public interest in 

access to government records overrides the traditional authority of courts to enter protective orders, 

and thus obligates the Attorney General to provide the documents to Lieberman.”6 In answering in the 

negative, the SJC reasoned that Lieberman’s position, if upheld, would create significant separation-

of-powers issues, in light of the longstanding “inherent power” of courts to “issue protective orders.” In 

addition, the SJC reasoned that if the Legislature had intended so dramatically to limit judicial power, 

it would have done so explicitly and not by implication. 

The SJC, however, did not foreclose completely the possibility that Lieberman might seek access to 

Fremont’s document production in the AG Action. Although the SJC affirmed the denial of Lieberman’s 

motion to intervene as of right because Lieberman did not “seek to intervene for any reason related to 

the outcome of the Attorney General’s suit or its settlement, or for a reason related to Fremont’s loan 

origination and sales practices in Massachusetts,” it remanded the matter for further consideration of 

whether permissive intervention should be allowed to enable Lieberman to seek modification of the 

protective order or to challenge Fremont’s designations. 

Intervention Proceedings Following Remand (To Date)

On remand, Lieberman reasserted his motion for permissive intervention, arguing that intervention 

would not cause any undue delay or prejudice to the original parties to the action because it had been 

settled and there likely would not be multiple intervention requests. Fremont opposed the motion, 

arguing that Lieberman, who had since moved to another law firm, lacked standing and that the 

requested intervention was inappropriate in light of the pending bar on discovery in the California 

securities litigation. The Superior Court allowed Lieberman’s motion to intervene, commenting that 
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although permissive intervention was the appropriate procedural mechanism for Lieberman to seek 

to challenge the protective order, a grant of intervenor status had no effect on whether the underlying 

protective order should be modified. The Superior Court requested additional briefing to allow 

Lieberman to argue that the protective order should be modified to permit the production of certain 

documents. That proceeding is ongoing.

Strategies For Safeguarding Confidential  
Documents Against MPRL Disclosure Following Fremont

Although Fremont clarifies that a MPRL request does not nullify a court-issued protective order, the 

SJC did not extinguish Lieberman’s efforts to obtain Fremont’s confidential documents from the AG, 

as the ongoing proceedings demonstrate. Fremont thus signals that private parties litigating with the 

Commonwealth need to plan for -- and, where possible, limit exposure to -- a MPRL request or an 

attempt to attack a protective order via intervention. 

Anticipate Collateral MPRL Litigation. Parties who produce confidential documents to the 

Commonwealth, either in litigation or in response to investigative demands or subpoenas, even in 

reliance on a court-approved protective order, face a risk that the documents may be obtainable by 

third parties. Producing parties may have to contest third parties’ collateral attacks on a protective 

order. In addition to the risk of document disclosure, such proceedings can be expected to be time-

consuming and expensive.7

In Fremont, the SJC provided guidance as to the factors that the Superior Court could consider in 

exercising its “considerable discretion” in deciding whether permissive intervention is appropriate: 

“Mass R. Civ. P. 24(b) states that the judge ‘shall consider whether the intervention will unduly delay 

or prejudice the adjudication of the rights of the original parties.’ We have noted previously that a 

judge might consider such factors as a party’s delay in seeking intervention (and the circumstances 

of such a delay), the number of intervention requests or likely intervention requests, the adequacy 

of representation of the intervening party’s interests, and other similar factors.”8 In addition, several 
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federal district courts have denied a motion to intervene filed by a third-party seeking access to 

documents subject to a protective order where intervention would frustrate a discovery limitation in a 

collateral case.9

Even if intervention is allowed, the intervenor still must demonstrate that the protective order should 

be modified in order to obtain access to the confidential documents. In Fremont, the SJC provided 

guidance as to the factors that the Superior Court could consider in evaluating a challenge to whether 

the documents are validly covered by the protective order, including “changed circumstances that 

may render certain materials no longer validly covered by the order” (including, for example, a claim 

that there no longer are trade secrets to protect). The SJC also stated that the Superior Court could 

consider “the reasonable reliance of a party on a protective order in its production of information” 

which, the SJC recognized, “may be particularly salient where a party has disclosed new information 

in discovery that would not otherwise have been disclosed, and that was reasonably expected at the 

time of disclosure to remain confidential within the terms of the order.”10

If intervention and modification of the protective order are allowed, the Superior Court’s order is likely 

immediately appealable. Several federal courts have held that an order allowing intervention and 

modification of a protective order can be appealed immediately either as a final order or pursuant 

to the collateral order doctrine,11 which is closely related to the doctrine of present execution in 

Massachusetts state court.12 A party seeking appellate review of a Superior Court decision allowing 

intervention and modifying a protective order should request a stay of that decision pending 

completion of the appellate proceeding, on the grounds that compelling disclosure of the confidential 

documents effectively would moot any potential appellate review.13

Negotiate Stipulated Protective Orders With The MPRL In Mind. Parties producing confidential 

documents to the Commonwealth should negotiate protective orders that maximize protection against 

disclosure pursuant to a MPRL request. Two types of provisions are most important. First, producing 

parties should insist that documents meriting avoidance of public disclosure qualify for confidential 
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treatment under the protective order, consistent with the evolving body of case law on the scope of 

protection afforded to confidential information and trade secrets.14 

Second, producing parties should insist on a provision stating that confidential documents are being 

provided only on a temporary basis, and requiring their return to the producing party at the earliest 

possible date (e.g., at the conclusion of litigation or investigation). Indeed, because one of the factors 

the SJC identified as a proper consideration in evaluating a motion for permissive intervention is 

whether intervention would delay the conclusion of the underlying action, some public intervenors may 

wait until after a case has ended to attempt to intervene. In circumstances where a MPRL request 

or motion to intervene is made after documents have been returned, parties will not need to be 

concerned that the AG may eventually produce them. In addition, requiring the return of confidential 

documents at the earliest possible time minimizes the risk of a court determining that the documents 

are not entitled to confidential treatment due to “changed circumstances” or the passage of time.

Evaluate Whether Highly Confidential Documents Should be Produced at All. In light of the 

risk that confidential documents produced to the AG may be subject to disclosure to third parties, 

parties also should evaluate whether highly confidential documents should be produced to the 

Commonwealth in the first instance.15 Parties need to weigh the benefits of protecting such sensitive 

documents from disclosure against considerations such as the additional costs of resisting production 

and the effect of refusing to produce the requested documents on the party’s relationship with the AG 

(or other branches of the Commonwealth). In some circumstances there may be a benefit to delaying 

a production by weeks or months, and such timing-related considerations also should be balanced. 

Conclusion

The SJC’s Fremont decision clarifies that a MPRL request does not invalidate a court-issued 

protective order, but leaves open the possibility that an underlying protective order may be subject 

to challenge by a third party -- and that confidential documents produced in reliance on a protective 
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order may later be ordered to be disclosed. As a result, parties producing documents to the 

Commonwealth need to consider the possibility of a MPRL request by a third party and should plan 

accordingly. n
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