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The Health Law Section (HLS) of the Boston Bar Association 
is looking forward to an active and informative 2007-2008 
session for our current and prospective members.  The 
HLS is fortunate to be guided by its committees and their 
able co-chairs: CLE (Alan Einhorn, Robin Johnson, and Bill 
Mandell); Communications (Katie Annas and Susan Stayn); 
Legislative (Josh Greenberg, Linda Tomaselli, and Mike 
Sroczynski); Membership (Eve Horwitz, Dianne McCarthy, 
and Dave Szabo); and Social Action (Sarah Anderson, 
Michael Blau, and Clare McGorrian).

Each of these committees and their members work hard 
to bring important events to our membership throughout 
the year.  One committee – Communications – is responsi-
ble for this publication.  On behalf of the Communications 
Committee and the HLS, we are pleased to present the fall 
issue of The Boston Health Law Reporter.  The Reporter is 
the product of the thoughtful work of Co-Editors Katie An-
nas, Susan Stayn, and Mark Rogers, Committee members, 
contributing authors, and peer reviewers.

This issue of the Reporter continues to demonstrate the 
Section’s commitment to bringing wide-ranging topics 
of interest to our diverse membership.  In particular, the 
issue contains another in our Policymaker Profi les series 
with interviews by Thuy Wagner with State Representative 
Peter Koutoujian and State Senator Dianne Wilkerson, Co-
Chairs of the Special Commission on Health Care Dispari-
ties, discussing the Commission’s recent report.  Regular 
contributor and former HLS Steering Committee member, 
Tom Barker, off ers another timely Washington Word article 
on SCHIP Reauthorization, and HLS Legislative Committee 
Co-Chair Josh Greenberg gives another view of the SCHIP 
reauthorization.  Finally, the Reporter continues to off er 
its members information on developments in health law 
through its regular Health Law Briefs section written by 
Alpana Kumar.

As you read through this issue of the Reporter, we hope 
that you will consider becoming even more active in the 
HLS.  We are always seeking contributing authors as well 
as presenters for continuing legal education events and 
our brown bag lunches.  Your active participation in the 
Section further strengthens our eff orts to bring important 
information to our members for use in their health care 
law practices, whether in private practice, government, 
or in-house.  Please do not hesitate to contact us with 
your ideas.

See you at the Boston Bar Association!

Larry Vernaglia and Matt Herndon

Larry Vernaglia, Esq.
Foley & Lardner LLP
111 Huntington Avenue
Boston, MA 02199
(617) 342-4000
lvernaglia@foley.com

Matthew Herndon, Esq.
Harvard Pilgrim Health Care
93 Worcester Street
Wellesley, MA 02481
(617) 509-3077
Matthew_Herndon@harvardpilgrim.org
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Policymaker Profi le: Senator Dianne Wilkerson 

Editors’ Note:

In August 2007, Massachusetts House Representative 
Peter J. Koutoujian and Senator Dianne Wilkerson issued 
a fi nal report of the Commission to End Racial and Ethnic 
Disparities.  The Commission, which they co-chaired, 
was established by legislation in 2004 and was charged 
with analyzing racial, ethnic, and linguistic disparities 
in health and developing recommendations to address 
those statewide.  

The report reviews the social context of health, includ-
ing how racism and discrimination, socioeconomic factors, 
housing, and environmental exposures aff ect health and 
health disparities.  It discusses challenges in access-to-care 
as well as opportunities in light of the state health care 

reform law, and focuses attention on research document-
ing that minorities receive lower-quality health care.  The 
report makes several recommendations, including (1) 
the creation of a state center to eliminate health dispari-
ties; (2) the expansion of access to quality health care, 
in part through ongoing proactive attention to how 
health care reform is implemented; (3) improvements 
in workforce training and diversity; (4) the tracking 
and improving of health care quality, and (5) the pro-
motion of social conditions that enhance health and 
reduce disparities.  To access the report, please see:
http://www.mahealthcouncil.org/2007_Disparities_Report.pdf

What in particular inspired you to 
initiate a comprehensive report on 
racial and ethnic health disparities?

Before issuing the report, or appro-
priately what prompted me to push 
the creation of the Commission, was 
my fi ling of legislation in 2004 requir-
ing Massachusetts to engage in this 
assessment through what was called 
the Commission to Eliminate Racial 
and Ethnic Health Disparities. It was 
borne out of a growing concern that 
the health issues that my constitu-
ents were dealing with, in one of the 
most diverse Senate districts in the 
state, were not going to be addressed 
illness by illness.  We were never go-
ing to do justice to the bigger picture. 
I realized something was wrong, 
whether it was from the Latino com-
munity around infant mortality, the 
black community around prostate 

cancer in African-American men and 
breast cancer in African-American 
women, and the Asian community 
around milk and lactose intolerance. 
So we did a study to determine the 
impact of lactose on the free/reduced 
lunch, free/reduced meal diets for 
children who attended the Boston 
Public School System, and elders 
that live in elder development, and 
then I fi led a bill on prostate cancer, 
so it seemed to me that if I did one 
illness every two or three years, it 
would take me 60-70 years before I 
got through them all.   We decided 
that the best way to do this would 
be to approach it in a comprehen-
sive fashion by doing the overall 
study of racial and ethnic disparity 
in Massachusetts. This then would 
allow us the context to devise some 
remedies and polices and even fi-
nancial support, so that was the why.

Who served on the Commission to 
End Racial and Ethnic Health Dis-
parities?

The Commission was one of the most 
comprehensive and diverse groups 
of representatives from across the 
spectrum: advocates, health care 
professionals, hospital administra-
tors, practicing physicians, nurses’ 
associations, the American Cancer 
Society, and labor representatives.  
We really tried to make sure that it 
was as broad as possible and with 
people of diff erent interests at the 
table so that we could have all the 
stakeholders present.  We invited the 
public to every meeting.  We took 
testimony and had public hearings.  It 
was almost two years of intensive re-
search and fact-fi nding on this matter.

Co-Chair, Special Commission on Health Care Disparities
Interviewed by Thuy Wagner, Esq., Assistant General Counsel at Boston Medical Center
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Policymaker Profi le: Dianne Wilkerson Interviewed By Thuy Wagner, Esq.

What aspect of the Commission’s 
findings was most surprising to 
you?

I think I was of the same mindset as 
many people.  I assumed that one of 
the main reasons that we had racial 
and ethnic health disparities to the 
degree that we did was because we 
had such a large number of people 
who didn’t have health insurance.  I 
thought that if we could fi gure out 
a way to get health insurance for 
everyone, then that would be half 
the battle.  The surprise was that in 
Massachusetts, we have the largest 
percentage of people who secure 
their health insurance through pri-
vate insurance, and a small percent-
age of people who relied on public 
insurance for health care.  So, it 
eliminated that off  the table from the 
beginning.

I had some ideas around individual 
illnesses like infant mortality. That 
was an issue we could address if we 
could get mostly poor women to 
their health center for prenatal care 
sooner. The racial and ethnic health 
disparities were ones of access, and 
we had to do a better job of educat-
ing people so they would get the 
health care sooner in the pregnancy, 
and the same for breast cancer.  The 
surprise that I learned was that for 
breast cancer, black women have 
a higher percentage who seek and 
get treatment for breast cancer, but 
still have a higher rate of mortality.  
It is the same for infant mortality.   
The surprise was this wasn’t about 
poor black women – that black 
women at every level, even higher-
income women, had higher rates 
of infant mortality than poor white 
women.  So all of these things were 
at play for me. I was surprised to 
learn about the outcomes and that 
it was not as simple as we thought.

What can be done about the racial 
factors that contribute to so much of 
the health disparities?

Education is a huge issue. For that 
reason, I am happy that we had 
representatives from the teaching 
hospitals.  It starts that early.  It’s not 
just the issue of access to health care; 
it’s the quality of the health care once 
accessed, where there was strong 
evidence suggesting that most of the 
time, even physicians were giving dif-
ferent kinds of advice and treatments 
to people for similar ailments and, 
in my opinion, not even being fully 
aware of it.

 
When the Institute of Medicine did 
the study that was released in 2002 
called “Unequal Treatment,” the doc-
tors did one of the best professional 
self-assessments that I have ever 
seen.  Most people would say, oh, you 
can’t have them policing themselves, 
but in fact, I don’t know whether 
there has ever been a more thorough 
review.  I think at the end, they even 
surprised themselves. The example 
I use most often is the emergency 
room. They found that blacks that 
present to the emergency room with 
a broken upper arm bone get 32% 
to 38% less pain medications than 
whites that present for the same ail-
ment.  So even the physicians were 
saying, what’s all this about?  I think 
a single-digit disparity may not have 
raised as much concern, but when 
you’re talking about as close as 40%, 
it was something that everyone had 
to stop and look at and physically, 
had to be more introspective.

 
I think that is a lesson that is getting 
played over and over again.  We see 
this issue around the content of the 
instruction. We have to do a much 
better job of getting students in the 
pipeline earlier in the process of every 

level of health care: the advocates, 
the community workers, the doctor’s 
aides, the nurses, because it’s not just 
the physicians that make up what we 
call the health care system. We have 
a pipeline problem in Massachusetts 
and in this country.  We saw statistics 
that suggest that in the year 2002, 
there were fewer than fi ve -- not 5%, 
but five -- African-Americans who 
chose psychiatry as a specialty.   At 
the same time, we have this explo-
sion in terms of the impact of mental 
health in that very same population.  
So, if we are going to deal seriously 
and talk in terms of cultural compe-
tence, for example, it’s going to be 
very diffi  cult to do this with little or 
no pipeline of people who are choos-
ing this as a medical specialty. The 
importance of the teaching hospital 
was made very clear to me as we saw 
the presentation around pipelines, 
and more students of color in the 
math and sciences is the only way 
we are going to have bigger product 
outcomes or output at the end of the 
line. We have to have more going in, 
and hopefully the report will create 
the conversation and the planning 
around how to do that.

Boston has many community health 
centers spread out in many neighbor-
hoods in which the health workers 
represent the neighborhood.  How 
are these health centers eff ective or 
not eff ective in decreasing racial/eth-
nic health disparities?

The number of health centers in 
Boston is the reason why we are so 
encouraged that we have the struc-
ture in place to change this dynamic 
more than anyone else in this coun-
try.  We have more community health 
centers per capita in Massachusetts 
than in any other state in the U.S.  You 
couldn’t go anywhere in a capital city 
and fi nd 17 or 23 community health 
centers.  I have 14 community health 
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Policymaker Profi le: Dianne Wilkerson Interviewed By Thuy Wagner, Esq.

centers in just my Senate district.  
That statistic alone does not translate 
to better health on every one of the 
indicators that we measure.  I think 
what it does suggest is that we have 
the framework in place for a compre-
hensive plan to reduce racial/ethnic 
health disparities. Community health 
centers are our fi rst line to the people 
we’re talking about; more people are 
likely to be receiving their health care 
at community health centers so they 
are a necessary part of any real and 
eff ective plan.

I think right now, the community 
health centers do the best they can 
with the resources they have.  We 
don’t resource them enough and 
suffi  ciently with the charge of the 
elimination and reduction of ethnic/
racial health disparities.  They have a 
spotty record in terms of a program 
here and a program there, but they 
do the best they can. I don’t think 
there is even an overall plan, a com-
munity health center plan, to focus 
on the elimination of racial/ethnic 
healthcare disparity.

The report recommends the estab-
lishment of a Center for the Elimina-
tion of Health Disparities at the state 
level.  How will this Center be created, 
funded, maintained, and accounted 
for?

The center morphed into the Health 
Disparity Council, which was created 
under Chapter 58 of the Healthcare 
Reform Law in Massachusetts. The 
Health Disparities Council is located 
in the Executive Office of Health 
and Human Services, and that offi  ce 
and that Council are charged with 
implementing not just the fi ndings 
of the Commission’s work, but also 
any other policy matter that would 
impact health disparity in state gov-
ernment. The good news is that since 

that was written a year ago, we have 
a diff erent administration; we have 
a governor who himself has very 
clearly, openly, loudly, and publicly 
embraced his goals of eliminating 
racial and ethnic health disparities.  
We have a secretary of HHS who 
was a practicing physician and more 
importantly, a member of the Health 
Disparities Commission, and a Com-
missioner of Public Health who led 
the capital city Public Health Com-
mission and who also himself was a 
member of the Commission.  So we 
feel like we have support in terms of 
the policy and the executive branch 
structure of those who are going to 
be charged with implementing the 
fi ndings of the Commission and any 
of the other matters.

The Commission members’ task end-
ed after the report was issued. The 
Council will be comprised of people 
who sat on that Commission and will 
now be charged with implementing 
that work.  I was appointed as one 
of the Senate members, and I will 
serve as a Co-Chair of the Council. My 
House Co-Chair of the Commission 
will serve as House Co-Chair of the 
Council.  Representative Peter Kout-
oujian and I will work in collaboration 
with the Secretary of HHS and her 
staff  on this.  I think it will be daunt-
ing but doable and a most certainly 
accomplishable process of trying to 
determine how we can further move 
the needle in the elimination/reduc-
tion of racial/ethnic health disparities 
in Massachusetts.

People have talked about racial and 
ethnic disparities for many years and 
in diff erent forums.  Why do you be-
lieve this issue is given more serious 
focus now?

We know that this is a huge cost issue 
for us, not only in the country but also 

in the Commonwealth. One reason 
we had so many people at the table 
in Massachusetts is because they all 
came to realize the sheer cost is one 
that we share, so it is in our collective 
best interest to try to tackle this issue.   
I use the cost that we spend on an 
annual basis in MA just dealing with 
respiratory-related illnesses, whether 
it’s cigarette smoking or asthma. It’s 
between $350 – 400.  This is a lot of 
money that we could be spending on 
something else if we dealt with this 
in a serious way. This is about more 
than doing the right thing morally; 
the sheer cost, we can’t aff ord to not 
deal with it.

 
I think what makes it optimistically 
more doable than it might have been 
18 years ago is the fact that we had 
virtually every hospital administra-
tion executive through a represen-
tative.  When they fi rst heard about 
this Commission, people were very 
excited and there was advocacy for 
appointment on a Healthcare Dispari-
ties Commission in 2005 and 2004.  In 
1994 and maybe even as late as 1998 
and 1999, 2000, that just wasn’t the 
case.  I think the perception was that 
the problem belonged to the very 
people who were suffering.  Now, 
you have a broader reach and wider 
stretch of the universe of people and 
stakeholders who are owning this 
as our issue. This is the only way we 
are going to see any real improve-
ments, which means a decrease and 
elimination of the impact of health 
disparities in our society.

Where do you start in addressing 
such a huge issue?

I think you start with the Council.  You 
start with where it is, in the executive 
level, in terms of the implementa-
tion that is the bully pulpit of the 
governor and the whole executive 
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branch. It has reach at every level, 
whether it’s the environment, hous-
ing, or healthcare, so it seems that 
the executive branch, in terms of the 
implementation framework, would 
be the natural place to start.  We do 
expect continued engagement by 
the teaching hospitals. 

Why should the State Legislature 
fund this initiative, and aside from 
money, what will be needed to begin 
to tackle this issue?

I think that the reason that there was 
so much resistance in taking this at 
the policy level and with some of 
the legislative leadership was very 
clear:  that if we do this, you’re going 
to come back and ask us for a lot of 
money,  but that is not a reason not 
to do it.  We have to do it.  We have 
to fi gure this out, and of course, now 
we know that some of this is about, 
but not all of it is about, money.  Some 
of it is about how we live.  Some of it 
is about reutilizing or redirecting the 
tools and distributing them in a dif-
ferent way.  It’s about education, it’s 
about what you teach students who 
are sitting in front of you, and how it 
should be diff erent than it may have 
been fi ve or ten years ago.  

The other argument is we are in it 
right now.  It’s costing us a whole lot 
right now.  I’d like to think that what 
we prevail in doing is convincing 
them that it is more costly for us to 
not address this, because the num-
bers will only go up. 

What do you believe is the biggest 
challenge to ending racial/ethnic 
disparities?

One of the biggest challenges I 
mentioned is that race is a diffi  cult 
issue to discuss and it remains so, 

the workings and process of the 
review.  It’s very diffi  cult for people if 
you’d like to think -- whether you’re 
a doctor, nurse, dean of a teaching 
hospital, legislator, advocate, or hos-
pital administrator -- it’s not a major 
presence in your mind as you’re look-
ing at people and processing their 
health assessment and their health 
needs.  The reality is that race does 
play probably more of an enormous 
role in part of the social policy and 
fabric of this country than it should. 
While it is a diffi  cult topic, we should 
continue to challenge ourselves on 
how to deal with it in a way that we 
all win and end up with better policy 
in the context of dealing with racial 
and ethnic diff erences.

Policymaker Profi le: Dianne Wilkerson Interviewed By Thuy Wagner, Esq.
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Policymaker Profi le: 
Representative Peter Koutoujian
Interviewed by Thuy Wagner, Esq., Assistant General Counsel at Boston Medical Center

What in particular inspired you to 
initiate a comprehensive report on 
racial and ethnic health disparities?

I am not a racial and ethnic minority 
and I grew up in Waltham, which, at 
the time, did not have a signifi cant 
ethnic minority population.  Even 
though I cared a lot about people’s 
health, I was not aware of the issue 
of racial and ethnic health dispari-
ties until a friend took the time to 
educate me.  I was appalled to learn 
that infant mortality rates, diabetes 
rates, and cardiovascular disease 
rates among ethnic minorities were 
fi ve to ten times greater than among 
whites.  I was outraged by a system 
that seemed to be failing entire 
populations to such a degree and 
what outraged me even more was 
that there was no one standing up 
and speaking about it. 

After I understood more about the 
eff ects that ethnic and racial health 
disparities have on the community 
at large, I began to work very hard on 
this issue.  I think for many people, it’s 
not that they don’t care or wouldn’t 
care about this issue -- it’s because 
they don’t know about the issue.  I 
think a large part of the Healthcare 
Disparities Council will be to continue 
to drive the issue so that people who 
wouldn’t otherwise interact with peo-
ple aff ected by racial/ethnic health 
disparities will better understand 
that this is a problem and, in some 
small way, will be able to contribute 
to fi nding a solution.

Who are the stakeholders who need 
to be at the table to address this issue 
more eff ectively?

We need to have the government 
and health care delivery system at 
the table.  By health care system, I 
mean hospitals, physicians, other 
health care workers, and the insur-
ance companies.  We need business 
leaders and the community.  We need 
all groups to get together to work on 
the elimination of health care dis-
parities.  Four or fi ve years ago when 
Senator Wilkerson and I began this 
battle, there weren’t many people 
who understood this issue and there 
weren’t many people who were sup-
portive of the issue.  Over the past 
few years, as we have continued to 
address this issue, we are seeing 
more people are becoming aware of 
the issue and more people who are 
driving this issue.  

Various researchers and community 
groups have issued a report or study 
such as this in the past.  What makes 
the Commission’s report particularly 
unique?

This was a state-supported entity so 
it carries with it the imprimatur of the 
Commonwealth of Massachusetts.  
The Commission did not just study 
ongoing problems -- it also made 
specifi c recommendations based on 
the fi ndings. 

  

How will the Council on Healthcare 
Disparities work to implement the 
Commission’s fi ndings?

As the Council is being created, there 
have been discussions among the 
Administration and Legislature on 
how best to utilize the eff orts of this 
Council.  We are addressing legisla-
tion now and will lay down concrete 
powers and expectations of the 
Council.  I anticipate that the Council 
will meet several times a year and will 
monitor the data that comes out of 
the Healthcare Reform Act.  I think 
that having a Commission that had a 
start and end date helped to drive the 
issue forward, and having a Council 
that is written into the law will make 
its eff ort all that much more powerful 
in continuing to push to end racial 
and ethnic health disparities.

Do you foresee the State Legislature 
providing grants, via the Coun-
cil, to community groups to carry 
out the Commission’s initiatives?

Depending on resources available, 
absolutely, particularly providing 
grants to pilot programs that address 
racial and ethnic health disparities 
and those groups that can provide 
the Council with data on eff ective or 
non-eff ective ways to address racial 
and ethnic health disparities.  

Co-Chair, Special Commission on Health Care Disparities
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What legislation would you propose 
or support to advance the Commis-
sion’s initiatives?

Right now, we’re just focusing on the 
creation of the Council and the role 
that the Council will take to imple-
ment the Commission’s initiatives.  
However, a great awareness of the 
social factors is going to be key.  I 
think we must continue to drive 
home the issue of social justice in 
order to be able to begin to decrease 
or eliminate racial and ethnic health 
disparities.

 
Are there particular ethnic groups 
that you think are left out in discus-
sions about racial and ethnic health 
disparities?

When we speak about ethnic health 
disparities, we forget to include 
Asians.  When we speak of ethnic 
health disparities, we tend to think 
that it only aff ects African-Americans 
or the Hispanic and Latino popula-
tions.  Asians should be considered 
part of this discussion too.  The Asian 
population consists of Hmongs, Chi-
nese, Japanese, Pakistanis, Indians, 
and so on, and the health disparities 
that aff ect these groups can be quite 
devastating so we cannot forget to 
include them as part of this discus-
sion.

How have other states addressed 
the issue of racial and ethnic health 
disparities?

After we began our Commission’s 
work, we received national attention.  
Some other states have begun to cre-
ate entities to gather information on 
health care disparities.  All of these 
eff orts began after we initiated our 
work here in Massachusetts.  We are 
the fi rst state in the country to issue 

such a comprehensive report, and 
we are the first state to approach 
this issue in such an expansive and 
systematic way.  

Policymaker Profi le: Peter Koutoujian Interviewed By Thuy Wagner, Esq.
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By Thomas R. Barker, Esq., Counselor to the Secretary, US Department of Health and Human Services

Washington Word: The Reauthorization of the 
State Children’s Health Insurance Program (SCHIP)

The State Children’s Health Insurance 
Program (SCHIP) was enacted in 1997,1  
and was initially funded for a ten-year 
period.2   Because Congress had not re-
authorized the program by October 1, 
2007, funding for the program expired 
on that date.3   Congress has passed 
legislation to reauthorize SCHIP for 
an additional fi ve-year period,4  but 
on October 3, 2007, President Bush 
vetoed that legislation.5   This article 
briefl y describes the original SCHIP 
program, its operation, and its many 
successes.  It then describes the rea-
sons for the President’s veto of the 
legislation.  It concludes by describing 
possible next steps.

The Original SCHIP Program

SCHIP was designed to provide health 
insurance to low-income children who 
lived in families that did not qualify 
for Medicaid (primarily because their 
income or resources were too high) 
but did not earn enough to aff ord pri-
vate health insurance.   Like Medicaid, 
SCHIP is a state-run program, but it is 
also diff erent from Medicaid in many 
important respects.  First, SCHIP is not 
an entitlement.   Second, SCHIP bears 
less resemblance to a defi ned benefi ts 
program than Medicaid.  Third, for 
states that elect to participate in SCHIP, 
their contribution is less than the re-
quired state contribution in Medicaid.  
Each of these three distinctions is dis-
cussed in greater detail below.  

The original Medicaid program is 
a classic 1960s-style government 
entitlement program.  To fund the 

program, authorizing legislation ap-
propriates “a sum suffi  cient to carry 
out the purposes of this title.”8   Under 
the program, a state plan for medical 
assistance is guaranteed a federal con-
tribution equal to the “federal medi-
cal assistance percentage” (FMAP), 
generally regardless of the cost of its 
program.9   For example, the California 
FMAP for fi scal year 2008 is 50%;10 thus, 
for every dollar California contributes 
to the state Medicaid program, the 
federal government will contribute 
$0.50, with no limit or cap on spend-
ing.  By contrast, the SCHIP program 
appropriates a fi xed sum of money to 
be allotted to states.11   The authoriz-
ing legislation devises a complicated 
formula for state allotments, but the 
state’s allotment is disbursed based on 
an enhanced FMAP.  For example, the 
California enhanced FMAP for fi scal 
year 2007 was 65% and its SCHIP al-
lotment was approximately $800 mil-
lion.12   This means that for every dollar 
California spent on its SCHIP program, 
the federal government contributed 
$0.65, but only up to $800 million.  
Once a state’s allotment is exhausted, 
the statute does not provide authority 
for additional funds.13   

The original Medicaid program is also 
a classic 1960s-style defi ned benefi t 
program.  It, like Medicare, has a very 
precise list of required benefi ts, which 
has been added to and modified 
over its 42-year history.14  Generally, 
a state may only deviate from this list 
of required benefi ts through a waiver 
granted under authority of 42 U.S.C. 
§ 1315(a)(1) or (2) or by submitting 
an amendment to its state plan for 
medical assistance. 15 

By contrast, states have great fl exibility 
to determine how they off er medical 
assistance under SCHIP.  A state can 
off er SCHIP benefi ts through a range 
of benefi t coverage options, through 
its Medicaid program, or through a 
combination of both.16   The range 
of coverage options are particularly 
intriguing.  A state that elects this op-
tion may off er “benchmark” coverage, 
“benchmark equivalent” coverage, 
or any benefit package approved 
by the U.S. Secretary of Health and 
Human Services  and determined 
“appropriate” by him.17   Benchmark 
coverage refers to coverage that is 
equivalent to the Federal Employees 
Health Benefit Program; coverage 
available to state employees in the 
state off ering benchmark coverage; or 
coverage available under the largest 
commercial HMO off ering available 
in the state.18   Benchmark equivalent 
coverage is coverage that is actuarially 
equivalent to benchmark coverage  
The point is to make SCHIP coverage 
look more like commercial coverage 
than the traditional Medicaid “govern-
ment-knows-best” defined benefit 
package.

Finally, SCHIP is more generous to 
states than traditional Medicaid.  
The federal contribution to a state 
Medicaid plan is equal to the FMAP, 
discussed above.  A state’s FMAP varies 
in inverse proportion to the per-capita 
income in the state (that is, the lower 
the per-capita income, the higher the 
FMAP).  The lowest FMAP is 50% and 
the highest is 83%.19   By contrast, un-
der SCHIP, states receive an “enhanced 
FMAP.”  The lowest SCHIP match rate is 
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65% and the highest possible match 
is 85%, though no state has an en-
hanced FMAP that high.20   Hence, 
it is theoretically to a state’s benefi t 
to enroll someone in SCHIP rather 
than Medicaid because of the higher 
match and greater benefi t fl exibility.  
These benefi ts, however, are limited 
by the fi xed SCHIP allotments which 
are not a feature of traditional Med-
icaid.

SCHIP is generally considered to be 
a success.  As of 2006, since the pro-
gram’s inception, 6.6 million children 
have ever been enrolled in SCHIP.21   
Because of SCHIP, the number of chil-
dren without health insurance in the 
United States is in a state of decline.22   
States are supportive of the program, 
as are Republican and Democrat 
members of Congress.  President 
Bush is also a strong supporter, and 
proposed reauthorizing the program 
in February and increasing the allot-
ments by 20%.23

The Reauthorization Legislation

Despite the fact that President Bush 
proposed reauthorizing SCHIP in Feb-
ruary, Congress waited until this sum-
mer to begin considering its version 
of the reauthorization legislation.  In 
July, the Senate passed legislation 
that would have reauthorized SCHIP 
for fi ve years and increased spend-
ing on the program by $35 billion, or 
140%.  Shortly thereafter, the House 
passed its version of the legislation 
which would also have reauthorized 
the program for fi ve years, but would 
have increased spending by 200%.  In 
September, both Houses of Congress 
agreed to pass a compromise bill that 
was closer to the Senate version of 
the legislation.

The fi nal bill, H.R. 976, would have 
provided $9.125 billion in allotments 
to states in 2008, gradually increas-
ing to $13.750 billion in 2011, before 
plunging to $3.5 billion in 2012.24   
The bill dramatically expands SCHIP, 
creating enormous incentives for 
states to expand enrollment beyond 
the current defi nition of a “targeted 
low-income child” in the Social Secu-
rity Act to as much as 300% of the fed-
eral poverty level (FPL).25   Although 
it purports to eliminate coverage of 
adults under SCHIP, in reality, H.R. 
976 continues to retain adult enroll-
ment in this children’s health care 
program, provided programs meet 
certain enrollment targets for chil-
dren.26   The bill would also prevent 
implementation of the provisions 
of SCHIP that are designed to guard 
against “crowd-out,” or substitution, 
of public health insurance for private 
health insurance. 27  

The Veto of the Legislation

On October 3, 2007, President Bush 
vetoed H.R. 976.  In his veto statement, 
the President said that “because this 
legislation would move health care in 
this country in the wrong direction,” 
he was returning it to Congress with-
out his approval.28  In particular, the 
President highlighted three principal 
objections to the legislation.  First, he 
objected to provisions of the bill that 
would move the program to one that 
covered middle-income Americans 
rather than low-income Americans.29  
Second, he objected to the fact that 
SCHIP coverage would displace pri-
vate health insurance coverage for 
many new enrollees in the program.30   
Third, the President objected to bud-
get gimmicks that do not fully fi nance 
the legislation.31  An analysis of each 
objection follows.

Although H.R. 976 does not expressly 
amend the definition of “targeted 
low income child,” the legislation 
would provide ample opportunity for 
states to raise the income eligibility 
threshold under SCHIP to 300% of the 
FPL, or roughly $62,000 for a family 
of four.  This income level should be 
compared with the median family 
income in the United States, which 
is $58,865 for a family of four.32   In-
deed, the Congressional Budget Of-
fi ce (CBO) assumes that many states 
would increase SCHIP eligibility to 
these solidly middle-class families, 
and estimates that of the 3.8 million 
newly-insured children under the bill, 
1.2 million of them, or about one-
third, would have incomes above the 
current income threshold.33   States 
that raise their income threshold are 
guaranteed the enhanced match for 
doing so.34   In addition, because the 
allotments provided in 42 U.S.C. § 
1397dd(a)(11) – (14) are far in excess 
of what governors have told CMS 
they would need to operate their 
SCHIP programs, states would have a 
clear incentive to raise their income 
thresholds.35   President Bush has also 
noted that some children in families 
of four earning up to $83,000 per 
year would qualify for SCHIP under 
H.R. 976 – an income level that ap-
proaches upper middle class.36

The President also vetoed H.R. 976 
because the legislation would replace 
private health insurance coverage 
with public health insurance cover-
age, or “crowd out” private insurance, 
to a significant extent.  According 
to the CBO, the bill would result in 
approximately 33% of all newly-en-
rolled children losing their private 
coverage and 50% of all children 
at higher income levels losing that 
coverage.37   The legislation would 
also prohibit CMS from implement-
ing the guidance that it issued on 
August 17 designed to ensure that 
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SCHIP coverage does not “crowd 
out” private coverage.38   Thus, far 
from preventing children from losing 
private health insurance coverage, 
the bill is drafted in a way that would 
result in exactly that. 

Finally, President Bush vetoed H.R. 
976 because it is not funded.  Super-
fi cially, the CBO estimates of H.R. 976 
show a slight decrease in the defi cit 
as a result of the enactment of the 
legislation in either the five-year 
or ten-year budget window.39   This 
is only accomplished, however, by 
plunging the SCHIP allotments from 
$13.75 billion in 2011 to $3.5 billion 
in 2012.40   It is clear why Congress un-
dertook this accounting gimmick:  by 
artifi cially plunging the allotments by 
over $10 billion in one year, Congres-
sional budgeting rules then make the 
baseline for SCHIP spending in fi scal 
year 2013 appear to be $3.5 billion 
– a level more than $1 billion below 
the current SCHIP allotment.41  No 
one seriously believes that SCHIP 
spending will fall by more than $10 
billion in 2013, however.  If that were 
to happen, according to the CBO, the 
number of children on the program 
would fall from its 2006 level of 6.6 
million to 1.3 million.42   These statis-
tics, of course, call into question the 
seriousness by which the proponents 
of H.R. 976 claim to be covering “ten 
million kids” under the program. 43

Conclusion

On October 18, 2007, the House 
of Representatives sustained the 
President’s veto of H.R. 976 by a vote 
of 273 – 156.  Earlier in that week, 
President Bush designated Health 
and Human Services Secretary Mi-
chael Leavitt, Offi  ce of Management 
and Budget Director Jim Nussle, and 
White House National Economic 

Council Chairman Al Hubbard to ne-
gotiate compromise legislation with 
Congress.44  The sponsors of H.R. 976 
have demonstrated little interest in 
compromising with the Administra-
tion, however.45  In fact, just one week 
after the House sustained the Presi-
dent’s veto, it passed nearly identi-
cal legislation in a futile attempt to 
secure enough votes to override 
another veto.46   The Senate passed 
the same legislation on November 1.  
The President has threatened to veto 
this new legislation as well. 47

One might have hoped that the de-
bate over reauthorizing SCHIP, an im-
portant government program, could 
have been conducted responsibly 
and without demagoguery.  Unfor-
tunately, the hyperbole surrounding 
the SCHIP debate reflects the “de-
intellectualization of public life – the 
substitution of sentimentalism for 
reasoned persuasion” public policy 
in 2007.48   Rather than engage in a 
fulsome debate about the 47 million 
Americans who lack health insurance 
at some point in the year, and the 
proper role of government in provid-
ing health insurance to those people, 
the SCHIP debate has instead been 
conducted with simplistic slogans 
that have masked the need for this 
much larger discussion.  Now that 
the House of Representatives has 
sustained President Bush’s veto of
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By Joshua Greenberg, Esq., Director of Government Relations at Children’s Hospital Boston

The President’s Position on SCHIP Reauthorization:
A Policy Mistake and Political Blunder 

The Bush Administration has decided 
to draw an ideological line in the 
sand with respect to reauthorization 
and expansion of the State Children’s 
Health Insurance Program (SCHIP).  It 
has repeatedly alleged that the legisla-
tion the President vetoed would place 
the entire United States health care 
system on the slippery slope to social-
ized medicine.  Notwithstanding the 
fact that Medicare is a much better ex-
ample of  “government run healthcare,” 
it appears that low-income children 
sit for the moment at the epicenter 
of the health care coverage debate 
in advance of the next election.  Hav-
ing vetoed bipartisan legislation that 
makes incremental improvements in 
the funding and operation of the pro-
gram1 , the Administration has off ered 
few public specifi cs about acceptable 
compromises for reauthorization.  
It has, however, taken a very harsh 
approach in other contexts.2 

There are a number of core issues 
under debate.  Which children, and 
which adults (if any), should states be 
allowed to cover with SCHIP funding?  
Which child health benefi ts must be 
covered?  How much money is re-
quired and how should the program 
be fi nanced? How do we assure that 
eligible children are actively enrolled 
and stay enrolled?  Will expanded 
coverage lead to a decline in private 
coverage rates?  Finally, should SCHIP 
reauthorization tackle related prob-
lems like child health quality improve-
ment or citizenship documentation in 
public health programs?  

While I would argue that the Admin-
istration’s position is driven more 

by politics than sound policy, a few 
baseline facts are central to the discus-
sion.  SCHIP was consciously designed 
as a “block grant” program where 
individual states received lump sum 
funding (based on a complicated 
formula related to the state’s share of 
low-income children and uninsured 
low-income children) to expand 
health coverage for children who 
were ineligible for Medicaid, but who 
could not aff ord private insurance.3   
While the original legislation targeted 
children in families where income was 
less than 200% of the federal poverty 
line (FPL, approximately $40,000 for a 
family of four), the Administration has 
repeatedly waived this requirement 
and approved state SCHIP plans that 
cover children at higher income levels.  
Currently, 23 states, including fi ve in 
New England, cover children above 
200% of the FPL.  Expanded coverage 
has been facilitated through the real-
location of funds from states that have 
not elected to use their full appro-
priations to states that have exceeded 
their grants.  As a consequence, the 
President’s allegation that his budget 
included a 20% increase in SCHIP 
funding, while true, neglects to men-
tion that it neither keeps pace with 
infl ation over the next fi ve years nor 
is suffi  cient to cover current enrollees 
over the reauthorization period.4 

States were given a great deal of fl ex-
ibility in designing their programs, 
determining which children to insure, 
which benefi ts to provide, and how 
to integrate their programs with both 
Medicaid and the private market.  
Thus, there are 50 states and 50 diff er-
ent SCHIP models around the country.  

The Administration has allowed states 
the ability to cover adult family mem-
bers, pregnant women, and in some 
circumstances, childless adults.  The 
program sets few standards on bene-
fi ts packages; for example, some states 
cover dental benefi ts, others do not.  
To the extent that “the genie has been 
let out of the bottle” in terms of many 
SCHIP design issues, it seems odd to 
pick the reauthorization debate as the 
historical moment for stuffing him 
back in.  The likelihood of building a 
political consensus by stripping away 
settled design decisions in individual 
states seems remote.

At the same time, there are a number 
of failed policies and missed oppor-
tunities that could be rectifi ed during 
reauthorization.  For example, the 
Centers for Medicare and Medicaid 
Services (CMS) has invested very little 
in terms of pediatric quality improve-
ment in either the SCHIP or Medicaid 
programs.  Nor has it emphasized or 
significantly funded outreach and 
retention strategies for the eligible 
but not enrolled population.  In fact, 
CMS has overseen the implementa-
tion of the Deficit Reduction Act 
(DRA) derived administrative rules 
that have served to preclude many 
eligible children from enrolling in 
Medicaid and SCHIP because they 
are unable to prove their citizenship 
status; this has had the largest impact 
not on undocumented residents, the 
purported intended target, but rather 
on U.S. citizens unable to provide nec-
essary documentation.5   This should 
be contrasted with Medicare, where 
transparency, reporting, and payment 
initiatives are increasingly aligned to 
foster a quality-improvement agenda, 
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and an enormous amount of resources 
has been devoted to enrollment in the 
Medicare Part D program.6 

With these points as background, 
I would like to offer the following 
thoughts from a Massachusetts (and 
occasionally a New England) per-
spective with regard to the current 
debate: 

1.  SCHIP is an eff ective program that 
in conjunction with Medicaid has 
reduced the number of uninsured 
children and improved health ac-
cess throughout the region.

Since its inception in 1997, SCHIP 
in combination with Medicaid has 
served to reduce the number of unin-
sured children in this country.  Before 
SCHIP, approximately 23% of U.S. 
children were uninsured; that fi gure 
stood at 15% in 2004.7  The coverage 
gains have been made through a com-
bination of SCHIP expansion, and the 
ripple eff ect that a renewed emphasis 
on outreach and enrollment had on 
Medicaid coverage in the states.  

In Massachusetts, approximately 
90,000 additional children have been 
covered in the MassHealth program 
which essentially combines SCHIP 
and Medicaid populations: 40,000 
through SCHIP and 50,000 through 
Medicaid.  These children are in gen-
eral receiving recommended health 
services, with Massachusetts ranked 
by one national consumer organiza-
tion as the best Medicaid program in 
the country (three other New England 
states ranked in the top 10 nation-
ally).8   We have the highest national 
immunization rate,9  and have made 
substantial gains on issues like teen 
pregnancy.  While SCHIP is not solely 
responsible for these outcomes, the 
framework of child health coverage, 
which includes an interplay of private 
and public coverage, has been stable, 
eff ective, and aff ordable.

2.  SCHIP covers low-income children 
and with additional funding could 
cover more low-income children.  
However, states need appropriate 
fl exibility to design their programs 
for local conditions.

If SCHIP has been a success, then why 
not expand the program?  Contrary 
to the Administration’s protestations, 
the program largely covers children 
below 200% of the FPL.  A recent 
Georgetown University report found 
that over 91% of all SCHIP enrollees 
nationwide came from families with 
incomes below 200% of the FPL, and 
99.9% had incomes below 300% of 
the FPL.10 

That said, the cost of living diff ers by 
region.  In Massachusetts, where hous-
ing costs are high, a $60,000 (300% 
FPL) per year family income before 
taxes hardly leaves families with much 
in the way of disposable income for 
health coverage.  Try this exercise: start 
with $60,000, subtract approximately 
10% for taxes, and pick fi gures you 
think are realistic for housing, utilities, 
food, transportation, and childcare.11   
Do you have the $13,000-$14,000 left 
over that an average mid-priced plan 
would cost12  without any form of em-
ployer contribution or state subsidy?  
Now try the same exercise if your fam-
ily income is capped at $40,000 (200% 
FPL).  If your employer does not off er 
a signifi cant fi nancial contribution, I 
suspect the need for state subsidies 
to make coverage aff ordable is self-
evident to many readers, and that 
at least partially subsidizing those 
below 300% of the FPL seems entirely 
reasonable.

Expansion of child health coverage 
to 300% of the FPL was an essential 
component of the Massachusetts 
health reform law, which also off ers 
subsidized coverage to adults below 
this income level.  CMS extensively 

reviewed and approved the Massa-
chusetts plan, and should not now 
be calling its coverage and fi nancing 
framework into question.

3.  SCHIP reauthorization creates op-
portunities to improve the quality 
of care delivered to low income 
children.

The bill that the President vetoed con-
tained a number of provisions related 
to pediatric health care quality that 
would substantially improve the in-
frastructure necessary to develop and 
test pediatric-specifi c measures.13  One 
of the problems for pediatric health 
care is that most quality improvement 
measures are developed for adults, 
with Medicare playing a leading role.  
Yet the measures – things like hy-
pertension control, cardiac care, etc. 
– have no relevance for the pediatric 
population.  For children, Medicaid 
and SCHIP are the most useful ana-
logs to Medicare; as a health program 
with a national geographic reach, a 
substantial number of enrollees, and 
signifi cant cost implications for both 
the federal and state governments, it 
is the natural place to initiate national 
quality improvement strategies.  Mas-
sachusetts has a leading role to play in 
this regard.  It is the home to signifi -
cant pediatric health services research 
programs, the National Initiative for 
Children’s Healthcare Quality, and 
model hospital-based quality initia-
tives.  With major looming healthcare 
issues like childhood obesity, we must 
seize this opportunity to set a pediatric 
quality agenda for the next decades.

4.  SCHIP is a politically popular pro-
gram throughout New England.

Lastly, I would note that SCHIP seems 
a funny place to draw lines in the sand.  
It is a politically popular program, with 
strong support from both Democrats 
and Republicans.  The public under-
stands and supports its core mission of 
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insuring children.  Polling conducted 
in New England highlights the broad 
basis of this support, with 89% of 
those polled supporting an expanded 
SCHIP program.  The signifi cant sup-
port can be seen most importantly in 
the political results: 32 of 33 members 
of the New England Congressional 
delegation voted in favor of the SCHIP 
bills considered in either the House or 
Senate. If you play these same dynam-
ics out on a national stage, you fi nd 
a similar level of public and political 
support.  

Conclusion

The President’s decision to veto the 
bipartisan SCHIP bill is both a po-
litical and substantive mistake.  This 
program has been demonstrably 
successful, and is politically popular 
and affordable.  Most importantly, 
vulnerable children depend upon it to 
access health care services.  There is no 
justifi cation for picking an ideological 
fi ght over something as fundamental 
as child health.

1 As of this writing, the White House has 
threatened to veto a modifi ed version of 
the legislation; Children’s Health Insurance 
Program Reauthorization Act of 2007, H.R. 
3963, 110th Congress, 1st Session (2007).

2 Most notably, CMS Medicaid Director Denis 
Smith recently sent an after-hours directive 
to state health offi  cials threatening to pull 
SCHIP funding for children above 250% of the 
poverty level if they did not meet four criteria 
related to waiting periods for enrollment, cost-
sharing, and the prevention of crowd-out.  The 
letter is available at http://www.cms.hhs.gov/
smdl/downloads/SHO081707.pdf.  Analysis by 
one research center suggests no state could 
meet the criteria outlined. See Cindy Mann and 
Michael Odeh, Moving Backward: New Feder-
ally Imposed Limits on States’ Ability to Cover 
Children, Center For Children and Families, 
Georgetown University (Aug. 30, 2007).

3 It should be noted that while SCHIP allocates 
a fi xed sum of money (“block grant”) to each 
state based on the formula described in the 
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Local Health Law Briefs 
By Alpana Kumar, Esq., Foley & Lardner LLP

Appeals Court Affi  rms DPH Author-
ity to Apply Needs Analysis to Site 
Transfer Requests

MRI Health Associates, Inc. & Others 
vs. Department of Public Health, 70 
Mass. App. Ct. 337 (2007)

Plaintiffs’ requests to transfer the 
sites of their mobile MRI operations 
under Department of Public Health 
(DPH) Determination of Need (DoN) 
regulations were denied by both 
DPH and the Superior Court.  The 
Appeals Court affi  rmed the Superior 
Court’s determination that DPH is to 
be aff orded substantial deference in 
implementing and interpreting its 
own regulations, but remanded one 
plaintiff ’s transfer request for con-
sideration of appropriate historical 
services data.

Plaintiff s, Greater Boston Magnetic 
Resonance Imaging Limited Part-
nership and Western Massachusetts 
Magnetic Resonance Services, Inc., 
operated licensed mobile MRI ser-
vices at Brockton Hospital and Cooley 
Dickinson Hospital, respectively.  In 
2002, both hospitals applied for and 
received their own MRI equipment 
and operating licenses pursuant to 
105 CMR § 100.308, which allows 
established medical facilities to 
bypass the DoN procedure.   The 
hospitals then terminated their lease 
agreements with the plaintiff s, and 
the plaintiff s sought to transfer their 
services to fi xed sites in Norton and 
Hadley.

DPH conducted a needs analysis and 
denied both plaintiff s’ requests.  The 

denial was based on the failure to 
satisfy the requirement of 105 CMR 
100.720(I)(2), that the transfer signifi -
cantly increase access to the service 
for the population near the new site 
without causing a corresponding 
decrease in access to service at the 
original site.  DPH also found that the 
proposed Western Massachusetts 
site transfer did not satisfy 105 CMR 
100.720(I)(1), on the grounds that the 
transfer would substantially change 
the population served.  

Plaintiffs challenged DPH’s statu-
tory authority to deny the requests 
based on G.L. c. 111 § 51, which on 
its face requires a DoN analysis only 
for transfer of ambulatory surgery 
facilities.  The Appeals Court rejected 
this argument: “The plaintiff s’ argu-
ment that the department is without 
authority to perform a needs analysis 
of their transfer requests would fun-
damentally undermine the purposes 
of the determination of need statute.”  
The court ruled that the regulations 
promulgated under the DoN statute, 
G.L. c. 111 § 25C, are within DPH’s 
statutory authority to determine the 
“appropriate allocation” of health 
care resources.  The Appeals Court 
confi rmed DPH’s broad authority in 
this area and held that DPH’s deci-
sions were supported by substantial 
evidence in the administrative record 
and were not arbitrary and capricious.  
Further, the court found that 105 CMR 
§ 720(G) specifi cally requires a needs 
analysis when considering any facility 
transfer request. 

The Appeals Court affi  rmed the lower 
court’s ruling upholding the DPH 
decision to deny the plaintiff s’ trans-
fer requests pursuant to 105 CMR 

100.720(I)(2).  To the extent the judg-
ment affirmed DPH’s decision to 
deny the Western Massachusetts 
transfer request based on 105 CMR 
100.720(I)(1), the Appeals Court va-
cated and remanded the matter to 
DPH to conduct an analysis based on 
the correct historical patient data. 
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