



































because they are based only on the law and the evidence. The perception that judges follow personal,
political, or other extrinsic interests undermines public trust in the process and outcomes of our justice
system. In this context, appearances may be as important as underlying facts; if the public is left to
wonder, based solely on inappropriate criticism leveled at its author, whether a judicial decision is on the
level, then the damage has been done.

In response to perceived judicial abuses, various proposals for reactionary “corrective” measures are
advanced from time to time, particularly in the wake of unpopular judicial decisions. Some of these
proposals, such as those urging implementation of judicial elections or retention proceedings in
Massachusetts, may generate considerable public enthusiasm.?® At such times, it is especially important
for lawyers to help the public appreciate that the adoption of such measures, to the extent they are
designed to rein in the perceived excesses of a judiciary that is “too independent,” may ultimately distort
and weaken the system of careful checks and balances on which our government is based.

Distinguishing between harmful attacks on judicial independence and helpful efforts at reform, even
when they reflect sharply critical assessments, requires lawyers to remain vigilant and maintain
perspective. Analytic rigor is also necessary because “tone of voice” and “volume” are unreliable
indicators of this sometimes subtle but critical difference. Lawyers can provide a valuable service by
helping the public to discern between healthy criticism of the judiciary and potentially dangerous attacks
on judicial independence.

It is essential that lawyers perform that service because, in the end, judicial independence is one of a
democracy’s critical guardrails. As we look around the world at recent events in Turkey, >’ Poland,?!
Nigeria,*? Venezuela,*® Argentina,** Hungary,®> and elsewhere, it is therefore no surprise that those who
seek to transform a liberal democratic system into an authoritarian regime begin by undermining their
independent judiciaries. The swiftness with which some of those judicial systems have been transformed
from checks on authoritarian overreach to enabling bureaucracies is in some cases stunning. In all cases,
it is a testament to the fragility of judicial independence and the need for lawyers, in particular, to be
vigilant and vocal in its defense.

6. Structural Support for Judicial Independence

The concept of judicial independence is perfectly compatible with the concept of judicial accountability,
as noted above. Indeed, maintenance of appropriate mechanisms for ensuring judicial accountability is
essential to maintaining public confidence that the judicial process is proceeding with integrity and is
beholden to no person or institution. So important is the topic of accountability that Section 7 of this

2 See Section 7b, infia.

30 Carlatta Gall, Erdogan’s Purges Leave Turkey’s Justice System Reeling, New York Times (June 21, 2019),
https://www.nytimes.com/2019/06/21/world/asia/erdogan-turkey-courts-judiciary-justice.html.

31 Marc Santora, Poland Purges Supreme Court, and Protesters Take to Streets, New York Times (July 3, 2018),
https://www.nytimes.com/2018/07/03/world/europe/poland-supreme-court-protest.html?module=inline.

32 Paul Wallace, Nigeria Leader Sparks Pre-Vote Crisis by Replacing Top Judge, Bloomberg (Jan. 28, 2019),
https://www.bloomberg.com/news/articles/2019-01-25/buhari-suspends-nigeria-s-top-judge-ahead-of-election-aide-says-jrcau3pn.
33 Venezuela must guarantee judicial impartiality - UN human rights expert, UN News (Mar. 1, 2019),
https://news.un.org/en/story/2019/03/1033852; Steven Levitsky and Daniel Ziblatt, How Democracies Die §1-87 (Crown
2018).

3% Inquiry Threatens Judicial Independence, Human Rights Watch (Mar. 19, 2019),
https://www.hrw.org/news/2019/03/19/argentina-inquiry-threatens-judicial-independence.

35 Benjamin Novak and Patrick Kingsley, Hungary’s Judges Warn of Threats to Judicial Independence, New York Times
(May 2, 2018), https://www.nytimes.com/2018/05/02/world/europe/hungary-judges-independence.html.
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report focuses on that topic exclusively. The discussion immediately below, however, focuses on the
several processes and forces that provide essential structural support for judicial independence.

a. Judicial Appointments

While at least some judges are elected in the majority of states, judges in Massachusetts are appointed.
However, it’s worth remembering that though they are not elected, judges are nominated by the
Governor, who is accountable to the electorate, and must be confirmed by the eight members of the
Governor’s Council, who also are popularly elected.

Our Commonwealth’s Constitution provided for lifetime judicial appointments when it was first adopted
in 178037 and a similar provision was included in Article III of the United States Constitution when it
was adopted shortly thereafter. Federal lifetime tenure remains in place today, but by virtue of a 1972
amendment to the Massachusetts Constitution, Massachusetts judges now must retire at age 70.3

Over the years, questions have arisen about whether we would be better served if Massachusetts judges
were elected by the people rather than appointed in the fashion just described. Indeed, some form of
electoral process is in place in the vast majority of U.S. states. Those processes reflect a carefully-
considered belief that judicial accountability and judicial independence are both advanced by
mechanisms for public review of judicial activity at various intervals. While that approach may be
satisfactory to the citizens of the states that employ it, the Massachusetts approach is based on a series of
interrelated considerations that have guided and supported our efforts to protect judicial independence
since the Republic was founded. It is important to remember what they are.

In the Federalist No. 78, Alexander Hamilton provided one of the fundamental principles that underlie
an appointed rather than elected judiciary. Stressing the judiciary’s role in providing “checks and
balances” to an otherwise unrestrained public will, Hamilton spoke of appointed judges as people who
were able to protect against “legislative encroachments” through “unjust and partial laws,” and also
serve a “steady, upright, and impartial” role in “administration of the laws.” At the Massachusetts
Constitutional Convention of 1853, Rufus Choate, the Massachusetts statesman, similarly noted the
importance of impartial jurisprudence by judges who are not beholden to the public opinion of the
time. >

In more recent times, it has become clear that one benefit of appointing judges, rather than electing
them, is avoidance of the potential negative effects of campaign contributions on judicial independence
and public perception of the court. Some scholars have noted that judicial elections are often “low-
salience, down-ballot races,” and thus, voter information is often derived primarily from political
spending. *° It is also conceivable that a judge’s gratitude for a past financial contribution could pose a
serious “risk of actual bias or prejudgment,” or at least risk the appearance of a lack of impartiality. In
Caperton v. A.T. Massey Coal Co., Inc., for example, the U.S. Supreme Court found that, where one
party’s financial support of a candidate was instrumental in that judge’s election, the judge could “feel a

36 Before judicial candidates are nominated for approval in Massachusetts, they are screened and vetted by both the Judicial
Nominating Commission, which each Governor appoints, and by the Joint Bar Committee, which is a standing consortium of
bar association representatives, including the BBA.

37 Mass. Const., Pt. II, ch. III, art. .

38 Mass. Const., amend. XCVIII.

3% The Meaning of the Statue of Rufus Choate in the Boston Court House, 2 Mass. L.Q. 220 (1917).

40 Pamela S. Karlan, Electing Judges, Judging Elections, and the Lessons of Caperton, 123 HARV. L. REV. 80, 90 (2009).
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debt of gratitude to [the contributor] for his extraordinary efforts to get him elected,” which might tempt
the judge to benefit the contributor in the future.*!

Many scholars have noted that an appearance of bias and partiality resulting from judicial elections can
undermine public perception in the legitimacy of the court.*> One empirical study found that when
judicial candidates receive campaign contributions from those with direct business interests before the
court, many perceive subsequent decisions as biased or partial.** Indeed, when a party that contributed
substantially to a judge’s campaign appears before that judge in court, fewer than one-half of surveyed
people believed that the judge could be impartial. Empirical data also suggest that the use of negative or
attack ads by judicial candidates, a common practice in both legislative and judicial elections, detracts
from the appearance of impartiality and fairness. The same study, however, found that while negative or
attack ads undermine perceptions of judicial legitimacy, policy debates among candidates do not.**

Judicial elections also create a real risk that sitting judges will decide cases based on how they might
impact their own re-election prospects.*> In Republican Party of Minnesota v. White, the Court stated
that all elected judges will feel they have a stake in the outcome of every publicized case, and therefore
“[e]lected judges cannot help being aware that if the public is not satisfied with the outcome of a
particular case, it could hurt their reelection prospects.”* In his dissent, Justice Stevens noted that “[a]s
a practical matter, we cannot know for sure whether an elected judge’s decisions are based on his
interpretation of the law or political expediency.”*’

To be sure, the appointment process is not a complete and perfect antidote to self-interested ambition,
among judges and judicial candidates.*® No such antidote exists. Judicial service, like public and private
service elsewhere, provides opportunities for promotion, and promotions require further evaluation by
appointing authorities. Moreover, there are opportunities for both public and private positions after
judicial service is over, and a judge’s reputation and record may be taken into account in the selection
process for such opportunities. Nevertheless, insulation of the judiciary from transient popular sentiment
is typically greater in an appointive system than it is in an elected system, because the relationship
between present actions and downstream rewards is typically more amorphous.

b. Judicial Tenure

The nation’s founders considered it fundamental to judicial independence for judges to enjoy life tenure
subject to good behavior, as opposed to temporary terms of service. In Federalist No. 78, Hamilton
opined:

That inflexible and uniform adherence to the rights of the Constitution, and of
individuals, which we perceive to be indispensable in the courts of justice, can certainly
not be expected from judges who hold their offices by a temporary commission.

41 Caperton v. A.T. Massey Coal Co., Inc., 556 U.S. 868, 882 (2009).

4 George Brown, Political Judges and Popular Justice: A Conservative Victory or a Conservative Dilemma?, 49 William &
Mary L. Rev. 1543 (2007); James Gibson, Challenges to the Impartiality of State Supreme Courts: Legitimacy Theory and
“New-Style” Judicial Campaigns, 102 THE AM. POL. SCI. REV. 1, 59 (2008).

43 Gibson, supra, at 61.

4 Id. at 70.

45 Michael Dimino, Sr., Counter-Majoritarian Power and Judges’ Political Speech, 58 FLA. L. REV. 53, 54 n.1 (2006).

46 Republican Party of Minn. v. White, 536 U.S. 765, 788-89 (2002).

47 Id. at 800 (Stevens, J., dissenting).

48 Nor is it a complete shield against ideological influences on judicial decision-making. See Cass Sunstein, et. al., Studying
Judges with Numbers (Brookings Institution Press 2006).
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Periodical appointments, however regulated, or by whomsoever made, would in some
way or other, be fatal to their necessary independence.*’

Applying these principles, if sitting judges perceive that they must curry favor with elected officials and
bend to majority opinion in order to maintain their seats, this will tend to skew their incentives and give
rise to a conflict between their personal interests and their duty to issue unpopular decisions when
warranted under the law. This is why, in the interest of supporting judicial independence, federal judges
serve life terms subject to good behavior.>® As was noted earlier, that was the constitutional requirement
in Massachusetts until 1972, when a constitutional amendment required judges to retire at age 70.

The Massachusetts legislature regularly has been called upon to debate unsuccessful proposals to limit
judicial terms to six years. There have also been proposals to have the Governor’s Council conduct what
amounts to a periodic retention review of each judge’s performance. Proponents of shorter judicial terms
or that kind of review reason that judges should be held accountable for their negative performance,
including patterns or trends of issuing poorly-supported decisions.”! In 2002, the Boston Bar
Association adopted a resolution opposing the then-pending legislative proposal to establish six-year
judicial term limits, reasoning that short judicial term limits would “induce a natural fear in judges of
political reprisal for unpopular decisions” and that adequate “means already exist,” based in our state
constitution and laws, “to discipline or remove any judge for misconduct.”>?

An alternate proposal to either life tenure or short judicial terms is long judicial term limits. For
example, academics have proposed that Supreme Court Justices should serve staggered, non-renewable
eighteen-year terms.>* Longer limited terms may still foster judicial independence while (1) reducing
strategic retirements by judges to benefit a particular political party, (2) reducing the incentive for the
appointment of young nominees to the exclusion of older qualified nominees, and (3) reducing the
random nature of appointment opportunities across administrations.>* Those kinds of term limits, too,
would require a constitutional amendment, and the current Massachusetts mandatory retirement age of
70 years achieves many of the goals sought by those who seek long but renewable term limits.

c. Transparency of Judicial Proceedings

A result considered untoward may undermine public confidence, and where the trial
has been concealed from public view an unexpected outcome can cause a reaction
that the system at best has failed and at worst has been corrupted. . . . People in an
open society do not demand infallibility from their institutions, but it is difficult for
them to accept what they are prohibited from observing.

Richmond Newspapers v. Va., 448 U.S. 555, 571-72 (1980).

Popular support for the judiciary is inextricably tied to the openness of judicial proceedings and records.
Public access is the primary means for enabling the citizenry to assure itself that the judge has, in fact,

4 The Federalist No. 78, at 470-71 (Alexander Hamilton).

50 Judges “both of the supreme and inferior Courts, shall hold their Offices during good Behaviour.” U.S. Const. art. III, § 1.
5! Elise Takahama, Bill seeks to hold judges accountable, The Lowell Sun (Apr. 10, 2019),
http://www.lowellsun.com/todaysheadlines/ci_32566599/bill-seeks-hold-judges.

52 Resolution of the Boston Bar Association regarding House Bill 3357 (2002); Bonnie Sashin, H-3357 Strikes at Heart of
Judicial Independence so Says Boston Bar Association, BBA Newsroom (July 12, 2002),
https://web.archive.org/web/20021013080406/http://bostonbar.org/nr/independence.htm.

53 James E. DiTullio and John B. Schochet, Saving this Honorable Court: A Proposal to Replace Life Tenure on the Supreme
Court with Staggered Nonrenewable Eighteen-Year Terms, 90 VA. L. REV. 1093 (2004).

HId.
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conducted the proceedings fairly and not made decisions based on bias or partiality to an attorney or
participant. Recognition of the link between public trust in the independence of the judiciary (“that
justice should be ministered indifferently to rich as to poor”) and judicial transparency dates at least as
far back as early fourteenth-century England.”>> Massachusetts similarly has stressed the desirability of
judicial transparency so that the public can satisfy itself as to the manner in which judges carry out their
duties.>®

In order to ensure transparency, a judicial proceeding generally cannot be closed unless specific, on-the-
record findings are made to support the determination that “closure is essential to preserve higher values
and is narrowly tailored to serve that interest.”>’ The presumption against closed, private judicial
proceedings preserves the opportunity for the public to scrutinize directly, or through the media, the
actions of the courts. Placing the actions of the judicial branch of government beyond public scrutiny
tends to undermine public confidence in democratic institutions: “Democracies die behind closed
doors.”>® In Detroit Free Press v. Ashcroft, the Sixth Circuit observed that the Framers protected the
people against secret government and that the people have the right “to know that their government acts
fairly, lawfully, and accurately.”* The decision also noted that “[o]pen proceedings, with a vigorous and
scrutinizing press, serve to ensure the durability of our democracy.”® Openness provides “confidence
that standards of fairness are being observed” and “gives assurance that established procedures are being
followed and that deviations will become known.”®! Transparency promotes public understanding of
how the courts are operating, knowledge necessary for the public to develop informed opinions on how
government is performing.%? This understanding is important to maintaining the legitimacy of the
judicial branch.

In addition, the ready availability of court transcripts supports the public’s right of access.®* Even plea
discussions in which a judge participates must be recorded and made part of the record.®’

In state court, unlike the federal district courts, the Supreme Judicial Court’s directive that a trial judge
generally “shall permit” televising courtroom proceedings that are open to the public allows the public
to have an unfiltered view of high-visibility cases.®® Similarly, the Uniform Rules on Impoundment
Procedure that govern impoundment of otherwise public records filed in civil and criminal proceedings
in each department of the Trial Court establish a presumption that case records are open to the public

35 Richmond Newspapers, 448 U.S. at 566; Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 606-07 (1982).

36 Cowley v. Pulsifer, 137 Mass. 392, 394 (1884) (Holmes, J.).

57 Press-Enterprise Co. v. Superior Court of Cal., 478 U.S. 1 (1986).

38 Detroit Free Press v. Ashcroft, 303 F.3d 681, 683 (6™ Cir. 2002) (invalidating under the First Amendment an order of the
Chief Immigration Judge requiring certain immigration proceedings be closed to the press and public). But see, N. Jersey
Media Grp. v. Ashcroft, 308 F.3d 198 (3d Cir. 2002), cert. denied, 538 U.S. 1056 (2003).

% Detroit Free Press, 303 F.3d at 683.

0 Jd at 711.

81 Id. at 704 (quoting Press-Enterprise v. Superior Court, 464 U.S. 501, 508 (1984) (Press-Enterprise I).

62 Id. at 704-05.

3 Id. at 704.

4 Mass. Superior Court Administrative Directive No. 18-1 provides that all proceedings in criminal cases in the Superior
Court shall be recorded by either an electronic recoding system or a per diem court reporter. District Court Special Rule 211
provides that in all divisions of the District Court Department and in the Boston Municipal Court Department, all courtroom
proceedings shall be recorded electronically subject to the availability of functioning recording devices except for the call of
the list and similar administrative matters, proceedings recorded by an official court reporter, and proceedings conducted by a
magistrate other than a judge.

%5 Mass. Rule of Crim. Procedure 12(b)(2).

%6 Mass. SJC Rule 1:19: Electronic access to the courts.
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b. Speaking out against unfair, uninformed and inflammatory attacks on judges and helping

the public discern between healthy criticism of the judiciary and potentially dangerous
attacks on judicial independence.

Responding to errors and omissions contained in news reports of judicial rulings that
threaten to undermine public trust in a judge or the judiciary; and

Participating in the judicial evaluation process, both to ensure that the process is effective
and to prevent skewed results that do not accurately reflect a cross-section of the bar.

3. Judges and Courts

a.

C.

The Massachusetts Trial Court should expand and improve data collection, the use of
data, and the sharing of data and give ongoing consideration to whether, when, and how
various kinds of court data should be made available to the public, including through an
improved website. Public understanding of the impact of judicial actions would likely be
enhanced by increased data collection and data sharing on certain key legal processes,
including matters such as bail and sentencing decisions, and defaults.

i. The data should be used to identify patterns and practices that merit further study,
with the goal of promoting public trust and moving the discourse beyond
reactions to individual decision and toward systemic solutions.

ii. The data should be made available to the public and the press (in anonymized
form if necessary) to promote public confidence in the judiciary.

Massachusetts courts should consider ways to improve transparency about the
mechanisms for promoting judicial accountability, including:

i. Increasing public access to information regarding complaints filed against judges.
It is essential that complaints against judges are resolved in a manner that is
transparent and effective to preserve the public’s trust that misconduct is properly
addressed. The federal model provides more information to the public regarding
the nature of complaints, their disposition, and the reasoning underlying the
decision. Massachusetts courts should consider adopting similar transparency
practices to promote public acceptance of the process and its results.

il. Offering continuing training for new judges and continuing legal education for
experienced judges on the statutes, court policies, and rules and regulations
governing public access to judicial proceedings and records.

iii. Continuing to invest in the judicial evaluation process. Although hampered by
low participation rates on the part of lawyers, and resulting small sample errors,
the evaluation process offers the judiciary a means to inform and improve
educational programs and performance, particularly in public-facing judicial
functions. When the responses are plentiful enough to allow for overall statistical
reliability and also to ensure that individual identities will not be effectively
exposed, the courts should consider making the aggregated responses public,
assuming persistent gender and racial bias can be corrected.

The courts should also develop informational materials on routine court processes and
actions that the media can rely on in reporting judicial actions on specific cases and as
general background.

Judges should endeavor to explain the reasoning for their rulings in written decisions
when appropriate, particularly in bail and sentencing decisions. Rulings that lack an
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articulated rationale undercut judicial transparency and create opportunities for unfair
(and uninformed) attacks on the judicial process and individual judges.

e. When permitted by the Code of Judicial Conduct, judges should address the public in
person, by writing articles, or through the press, to educate the public and promote the
legitimacy of the judicial process. Judges who receive media inquiries but are reluctant to
engage directly with members of the media should promptly contact the Supreme Judicial
Court’s Public Information Office so that relevant public information can be rapidly
disseminated.

4. Diversity and Inclusion

Building a more diverse and inclusive bench will help to promote equity, fairness, and public
trust in judicial decision-making and reduce the effects of the conscious or unconscious bias
present in all human beings, which will, in turn, promote public trust and confidence in an
independent judiciary. This goal will require collective action from the executive branch, the
judicial branch, law schools, law firms, other legal employers, and bar associations, including:

a. Prioritizing diverse judicial nominations and appointments;

b. Intentional, determined, and critical work aimed at improving court culture to ensure that
professional experiences within the court system are inclusive, equitable, and supportive
of judges of color, women judges, LGBTQ+ judges, judges with disabilities, and judges
who belong to other traditionally underrepresented groups, as well as supportive of a
diverse court staff and all people who come before the courts; and

c. Creating and sustaining a talent pipeline (including through law schools, bar associations,
law firms and legal employers) that encourages and effectively supports the legal
education, employment, and development of lawyers from diverse backgrounds , as well
as the development of a robust and diverse pool of lawyers who are interested in pursuing
judicial service.
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APPENDIX A

Summary of The Boston Bar Association’s History of Supporting Judicial Independence

The BBA has a long history of supporting an effective, well-understood, and independent judiciary,
from advocating for adequate funding for the judicial branch to endorsing legislation that would ensure
Massachusetts students will have meaningful civics education, to speaking out when certain
developments and proposals threaten the independence of the judiciary. A sampling of these efforts over
the past two decades are listed below.

1.

BBA Statement on the Federal Indictment of Judge Shelley Joseph

In April 2019, the BBA released a statement in response to the indictment of Massachusetts
Judge Shelley Joseph on obstruction of justice charges. That statement noted the concerning
interference with justice that results from arrests by Immigration and Customs Enforcement
(ICE) officials in courthouses. It further provides that “[i]n the absence of allegations of
corruption or graft, a federal indictment of a state court judge based on her judicial actions is an
unprecedented overreach into state authority, and poses a serious threat to the judicial
independence that we all depend upon to protect our rights under the law.” You can read the full
statement here.

Statement of Principles Concerning Immigration and Related Issues and Adoption of Position on
Immigration Court Restructure (2018)

In the summer of 2018, a working group was formed to produce a framework to guide the BBA’s
responses to immigration-related matters. The report, adopted by the BBA Council in August
2018, included “Access to a Fair Immigration Process with Independent Judges” as a key tenet
and expressed deep concern that “immigration judges...lack many of the protections associated
with judicial independence.” You can read the full set of principles here.

Also in August 2018, the Council endorsed a proposal to reform immigration courts as
independent Article I Courts in order to ensure the judicial independence necessary to achieve
justice. You can find more information about immigration court restructuring here.

President Mark Smith’s Statement on Judicial Independence and Statement in Response to
Proposed “Independent Judicial Review” (2018)

In May 2018, Superior Court Judge Timothy Feeley’s decision to sentence a drug dealer to
probation, apparently partly based on his immigration status, came under harsh criticism, leading
to calls to have Judge Feeley removed. Later, Judge Feeley’s decision to release individuals on
low bail amounts also came under fire. These calls led President Mark Smith to release two
statements.

The first, released in May 2018, expressed concern about the actions taken against Judge Feeley,
noting that “[t]hreats to remove judges because of disagreements on individual rulings, based on
their use of discretion within the bounds of the law, undermine the very notions of judicial
independence, fairness, and impartiality on which our judiciary is based.” Read the full statement
here.
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The second, released in June 2018 in response to a proposed “Independent Judicial Review”
provided that “[i]in a free society, no judge should be shielded from legitimate criticism by those
who disagree with decisions that fall within the judge's discretion. At the same time, if the
principle of judicial independence is to mean anything, no judge should be subject to calls for
removal from the bench-even temporarily-for the exercise of that discretion.” Read the full
statement here.

Massachusetts Civics Education Requirement (2018)

In May 2018, the BBA Council endorsed proposed legislation that would ensure that all public
schools provide instruction in civics. In a letter urging for its passage, then-President Mark Smith
noted that it was vital to have a population that understands our government and how it
functions, providing that “the judiciary’s unique role in our state and federal governments may
be especially vulnerable when the public lacks knowledge of key concepts like the role of checks
and balances, separation of powers, and judicial review.” Read more about this endorsement
here.

In November 2018, the BBA released a statement praising the Governor and the legislature for
passing this legislation. President Jonathan Albano said “This law is especially significant to the
BBA because of its provision for students to learn about the composition and role of all three
branches of government. Key institutions of a constitutional democracy — including the courts,
the jury, and other critical aspects of our justice system — require the public’s understanding and
trust to function properly.” Read the full statement here.

President Carol Starkey’s Statement on Judicial Independence and Rule of Law (2017)

In February 2017, a U.S. District Court Judge in Washington State issued a decision temporarily
staying enforcement of the Trump Administration’s initial executive order, commonly referred to
as the “Travel Ban.” Trump thereafter made a series of tweets attacking the decision and the
judge and questioning the authority of the Court. In response, BBA President Carol Starkey
issued a statement expressing concern about these attacks and noting that “[o]ur constitutional
democracy relies on an independent judiciary as one of three equal branches of government, as
well as on our country's unwavering commitment to the rule of law, especially as it relates to
respect for the separation of powers among the three branches.” Read the full statement here.

President Paul Dacier: “Dacier’s Take on ... a Defense of Our State Judges” (2014)

The Law Blog “Above the Law” (ATL) published an article criticizing a Suffolk Law School
advertising campaign that highlighted the fact that more sitting Massachusetts state judges
graduated from Suffolk Law than from several other law schools with more traditionally
prestigious reputations. In criticizing Suffolk’s ad, the ATL post suggested that becoming a state
court judge is a small achievement and not a high honor, prompting a response from President
Paul Dacier in defense of Massachusetts judges and courts. He stated: “Any attack on the
judiciary is an attack on our society and the foundational structure of our government. Whether
they are serving on the highest court in the country or in a local Trial Court, judges are there to
follow one rule: adjudicate fairly and efficiently for all based on the facts of the case and the
guidance of the Constitution. The Constitution is not selective — it applies to all citizens, and
anybody involved with the law must give it the proper weight.” Read the full post here.
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7.

10.

11.

President Anthony Doniger Interview (2007)

In a 2007 interview with Metropolitan Corporate Counsel, President Anthony Doniger discussed
the importance of judicial independence, adequate judicial compensation, and the organized
bar’s role in responding to attacks on the judiciary. At the time of the interview, a defendant
released on bail by a Massachusetts judge had committed murder, prompting loud and public
criticisms of the judge by local and national politicians. Doniger used the interview to explain
that “in light of the information provided that judge by the prosecutor, the probation authorities
and the Department of Corrections, she had no choice but to release this man,” also stating that
“one of the most important things the organized bar can do in the face of these attacks is to speak
out in defense of the judiciary.” Read the full interview here.

President Anthony Doniger’s President’s Page (2007)

President Anthony Doniger further responded to the above-mentioned attacks on the
Massachusetts judge and spoke out about court underfunding in the President’s Page of the
November/December 2007 Boston Bar Journal. He took a look back at the BBA’s history of
defending judicial independence, referencing the Associations’ response to Judge Garrity’s
busing decrees, and issued a call to the bar to “do more to remind the public that the court system
is a crucial part of the fabric of our society, central to the smooth and efficient functioning of our
economy and vital to the protection of rights and liberties.” Read the full article here.

President Edward Leibensperger, Boston Globe Op-Ed (2006)

President Edward Leibensperger drafted an op-ed in response to Governor Romney’s reforms to
the Judicial Nominating Commission and a proposal by the Lieutenant Governor to limit judicial
tenure to seven years, unless a judicial review panel elected to vote for reappointment. The op-ed
urged restoration of the scope of authority previously possessed by the Commission and called
on the Lieutenant. Governor to reconsider the reselection proposal in order to assure an
independent judiciary. Read the full op-ed here.

President Renée Landers, Letter to Legislators (2004)

In February 2004, under the leadership of President Renée Landers, the BBA submitted a letter
to legislators in opposition to a proposed bill that would limit judicial terms to six years and
thereafter require election to the bench. The letter states that the proposal “strikes at the heart of
judicial independence, which is absolutely critical to our system of checks and balances under a
constitutional democracy.” It then explains the multiple ways such a proposal would threaten
judicial independence, as judges would be subjected to political reprisal for unpopular decisions
and would have incentives to decide cases and administer the courts with an eye toward
reelection. Read the letter here.

President Renée Landers’ President’s Page: An Independent and Accountable Judiciary (2004)

A few months after sending the above letter, President Landers focused her President’s Page on
judicial independence, tracing the historical debates about the appropriate role of the judiciary,
and noting that those same debates were mirrored in current events, including a new statute that
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12.

13.

required the collection of statistics on individual judges regarding downward departures from the
sentencing guidelines. Read the article here.

Judicial Response Task Force Report (2003)

In August 2003, a BBA “Judicial Response Task Force,” released a report related to how the
BBA should respond to criticism of the judiciary and judges, in line with the canons of judicial
ethics. The task force recommended, among other things, that the BBA should recognize its role
in responding to unfair or unwarranted criticism “with the goals of providing fair and accurate
information and to explain the limitations on the courts to respond on their own behalf.” Read
the report here.

Judicial Tenure Resolution (2002)

In 2002, the BBA adopted a resolution related to judicial tenure in response to calls to limit
judicial terms to six years and to thereafter require reappointment by the Governor. The
resolution provides that such an approach “would threaten judicial independence by inducing a
fear in judges of political reprisal for unpopular decisions...” and by “inciting political
commentary by political and news media figures upon the application for reappointment by any
judges.” Read the full resolution here.
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APPENDIX B
Further Reading

Law Review and Scholarly Sources

e Robert J. Cordy, The Interdependent Relationship of a Free Press and an Independent Judiciary
in a Constitutional Democracy, Vol. 60, Boston College L. Rev. (2019),
https://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?article=3744&context=bclr.
In this Boston College Law Review piece, Robert J. Cordy discusses the importance of recognizing and
understanding the interdependence between an independent judiciary and the free press. He argues that
the degree to which we can rely on the Judiciary to protect our constitutional rights is dependent on the
respect and support of the people it serves, which is why the role of the press in shaping public attitudes
is so essential.

e Alexander Bickel, The Least Dangerous Branch (1962).
This famous book traces the history of the U.S. Supreme Court and its role in American democracy,
discussing the establishment and justification of judicial review by examining recent decisions and how
they were or were not influenced by judicial independence. He conceives of the role of the court to be
three-fold: to check, to make legitimate, or to do neither. In this book, Bickel coins the term “counter-
majoritarian difficulty” to describe his view that judicial review stands in tension with democratic
theory.

e George Brown, Political Judges and Popular Justice: A Conservative Victory or a Conservative
Dilemma?, William & Mary L. Rev. 1543 (2007),
https://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1212&co
ntext=Isfp.

George Brown explores Republican Party of Minnesota v. White, a U.S. Supreme Court case that ruled
that the Minnesota law barring candidates for judicial office from sharing their opinions on disputed
legal and political issues was unconstitutional, to argue that conservatives around the country are
causing campaigns for judicial office to look more and more like campaigns for other “political” offices.
He pushes for a more nuanced conservative view that protects the institution of the elected judiciary
from the pressures of campaigning in order to preserve the health and vitality of state courts.

e Michael Dimino, Counter-Majoritarian Power and Judges’ Political Speech, 58 FLA. L. REV. 53
(20006),
http://www.floridalawreview.com/wp-content/uploads/2010/01/Dimino-BOOKwithCharts.pdf.

Dimino also discusses Republican Party of Minnesota v. White to make the argument that the 5-4 divide
that held that Minnesota violated the First Amendment by forbidding judicial candidates from publicly
speaking their views on legal or political issues was not simply a reflection of differing positions on the
value of free speech, but rather a reflection of vastly different approaches to the canons of judicial ethics
and the counter-majoritarian difficulty. He claims that the future of judicial free speech depends on how
members of the Court tackle challenging restrictions on judicial involvement in non-judicial politics.
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e James Gibson, Challenges to the Impartiality of State Supreme Courts: Legitimacy Theory and
“New-Style” Judicial Campaigns, 102 THE AM. POL. ScI. REV. 1 (2008),
https://www.jstor.org/stable/27644498?seq=1#page_scan_tab_contents.

James Gibson seeks to investigate the claim that institutional legitimacy is being threatened by the rise
of politicized judicial election campaigns in three ways: campaign contributions, attack ads, and policy
pronouncements by candidates for judicial office. He collects survey data that determines that campaign
contributions and attack ads do indeed lead to a diminution of legitimacy, whereas policy
pronouncements are found to have no impact on the legitimacy of courts and judges.

e (ass Sunstein, et al., Studying Judges with Numbers (Brookings Institution Press 2006).
In this book, Cass Sunstein, et al., conduct a large-scale empirical study of judicial behavior on the
federal appellate courts and have three principal findings: (1) the political party of the president who
appointed the judge matters (judges appointed by Republican presidents will vote differently than those
appointed by Democratic presidents); (2) the law constrains judicial behavior, and this is something that
both parties can agree on, and (3) group dynamics matter — the division between Democratic and
Republican appointees, collegial concurrence, group polarization, etc., affect the way judges vote.

External Organization Resources

e Brennan Center for Justice Fair Courts Initiative

o Daniel I. Weiner and Alicia Bannon, How to Criticize a Judge, Brennan Center for

Justice (2018),

https://www.brennancenter.org/blog/how-criticize-judge (last visited Aug. 6, 2019).
This article interrogates the extent to which criticism of the courts is appropriate in reference to
President Trump’s attacks on a federal court decision that approved a warrant to surveil Carter Page, one
of his former campaign aides. Daniel Weiner argues that although criticizing judicial rulings is natural,
given the irrevocable ties between judicial rulings and political issues, our system also demands that
judges’ authority be upheld and that judges not be treated as politicians.

o Alicia Bannon, Rethinking Judicial Selection in State Courts, Brennan Center for Justice
(2016),
https://www.brennancenter.org/sites/default/files/publications/Rethinking Judicial Select
ion_State_Courts.pdf.

Bannon emphasizes the essential role of state courts on the country’s legal and policy landscape and
makes the argument that the problems with judicial selection at the state level are extremely
consequential for the whole country and must be addressed. She claims that judicial selection has
become increasingly politicized, polarized, and dominated by special interests, especially in the 39 states
that use elections to choose at least some of their judges. The paper then goes on to propose the basic
values that judicial selection should promote and outlines a set of recommendations to achieve those.

o John F. Kowal, Judicial Selection for the 21°" Century, Brennan Center for Justice (2016),
https://www.brennancenter.org/sites/default/files/publications/Judicial_Selection 21st C

entury.pdf.
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Kowal discusses the arguments for merit-based appointment of judges versus the election of judges and
why it is that the over-politicization of judicial selection is most prominent in states that elect judges. He
explains that although merit-based judge selection system is more widely supported across America, the
system that is based on the Missouri Plan—using an independent commission as part of a merit-
selection process, but then requiring judges to stand in retention elections—needs to be updated and
reformed to adjust to 21% Century challenges to the legal and public policy arenas. He does so by
reviewing the history of judicial selection and providing examples of different selection systems and
their failures and successes.

o Douglas Keith, Impeachment and Removal of Judges: An Explainer, Brennan Center for
Justice (Mar. 23, 2018), https://www.brennancenter.org/blog/impeachment-and-removal-
judges-explainer (last visited Aug. 6, 2019).
In this article, Keith explains the workings of the judge impeachment process. He points out that
although the threat of impeachment is used often, as a leverage tool for partisan objectives, judges are
impeached quite infrequently, and he argues that the threat of impeachment should not continue to be
used as a political maneuver.

e National Center for State Courts

o National Center for State Courts, Methods of Judicial Selection,
http://www.judicialselection.us/judicial_selection/methods/selection_of judges.ctm?state
= (last visited Aug. 6, 2019).
This page provides a summary of judicial selection processes by state, including number of judgeships,
method of selection, length of term, method of retention, and more.

o National Center for State Courts, Judicial Selection in the States,
http://www.judicialselection.us/ (last visited Aug. 6, 2019).
This page provides a summary of judicial selection processes by state, including methods of selecting,
retaining, and removing judges, successful and unsuccessful reform efforts, the roles of parties, and
more.

o The Constitution Project, The Newsroom Guide to Judicial Independence, The
Constitution Project (June 13, 2006), https://constitutionproject.org/wp-
content/uploads/2012/10/37.pdf.

This “Newsroom Guide” to Judicial Independence is intended for journalists who are reporting on issues
of judicial independence and need background information on the issue. It provides historical
information on judicial independence, related court cases, quotes form lawmakers, a glossary of terms,
and more.

e American Bar Association
o Standing Committee on the American Judicial System, American Bar Association,

https://www.americanbar.org/groups/committees/american_judicial_system/ (last visited
Aug. 6, 2019).
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The purpose of the Standing Committee on the American Judicial System (SCAJS) is to protect judicial
independence, preserve fair and impartial courts, respond to unjust criticism of the judiciary and the
media, and improve access to justice. Their website is home to a series of publications that are intended
to “increase public understanding about the role of the judiciary and the importance of fair courts within
American democracy.”

o Defending Justice, American Bar Association,
https://www.americanbar.org/groups/committees/american_judicial _system/projectsl/def
ending-justice/ (last visited Aug. 6, 2019).

This essay series is a joint production of SCAIJS and the 4BA Journal that compiles “thoughtful and
thought-provoking essays about topics related to judicial independence written by prominent judges,
lawyers, ABA members, and advocates for fair, impartial, effective courts”. It includes a variety of
pieces that explore issues such as bench diversity, access to justice, the politicization of the judiciary,
and more.

o Hilarie Bass, The ABA’s role in protecting judicial independence, ABA Journal (May 1,

2018),

http://www.abajournal.com/news/article/the_abas_role_in_protecting_judicial independe

nce.
In this article, Hilarie Bass, then President of the American Bar Association (ABA), highlights the value
of a judiciary free from interference and outlines how lawyers can contribute to upholding that standard.
She describes the role of the ABA in fulfilling this duty, by speaking out about threats to judicial
independence and alerting the public to these issues.

o Bob Carlson, Statement of Bob Carlson, ABA president Re: Undermining judicial
independence, American Bar Association (Feb. 25, 2019),
https://www.americanbar.org/news/abanews/aba-news-archives/2019/02/statement-of-
bob-carlson--aba-president-re--undermining-judicial/.

This statement by Bob Carlson, ABA President, from February 2019, demands that judicial decisions
and the process by which judges are selected be entirely separated from political partisanship. He calls
on state legislatures “to respect the independence of the judicial branch and end efforts to politicize the
judicial process”.

o Brian Hoffstadt, The High-Profile Case: Where the Court & The Media Meet, American

Bar Association (2018), https://www.americanbar.org/digital-asset-

abstract.html/content/dam/aba/publications/judicial _division/2018courtsandmedia.pdf.
This guide, put together by the JD Courts and Community Relations Committee, is designed to prepare
courts, media, prosecutors, defense attorneys, and the community for high-profile cases. It includes two
sets of materials: (1) A presentation for members of the public, the legal community, and the media
regarding the unique challenges that judges face in high-profile cases; and (2) A checklist of issues for
judges to consider when assigned a high-profile case.

o Robert J. Derocher, State and local bars lead the charge in protecting the separation of
powers, American Bar Association Bar Leader (June 15, 2017),
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https://www.americanbar.org/groups/bar_services/publications/bar_leader/2008 09/3303/

separation/.
Robert J. Derocher outlines the issues with the lack of public knowledge on the judicial process,

particularly how it contributes to negative perceptions of influence in states with judicial elections. He
describes the ABA’s efforts to combat this ignorance, particularly through ABA President H. Thomas
Wells, Jr.’s efforts in asking retired U.S. Supreme Court Justice Sandra Day O’Connor to serve as
honorary chair for the new ABA Presidential Commission on Fair and Impartial State Courts. She was
the keynote speaker at the commission’s summit that was scheduled for earlier this year.

e Federal Judicial Center

o Bruce Ragsdale, Judicial Independence and the Federal Courts, Federal Judicial Center
(2006), https://www.fjc.gov/sites/default/files/pdf/Judiciallndependence.pdf.
This teaching module was developed by the Federal Judicial Center to support judges and court staff
who want to speak to various groups about the history of an independent federal judiciary. It examines
the history of judicial independence, its importance, and the present-day concerns with its maintenance.
For each topic, it provides a PowerPoint presentation, talking points, and suggested discussion topics.

o Judicial Independence: Talking Points, Federal Judicial Center,
https://www.fjc.gov/history/talking/judicial-independence-talking-points (last visited
Aug. 6, 2019).
This FJC page provides talking points for a series of items relating to judicial independence, including
its constitutional protections, its politicization, and the importance of upholding it.

e Sandra Day O’Connor’s Project on The State of the Judiciary at Georgetown University
Law Center

o Sandra Day O’Connor, Background Papers for 2007 Conference: The Debate Over
Judicial Elections and State Court Judicial Selection, (Meryl Chertoff, Roy A. Schotland,
and Abigail B. Taylor eds., Georgetown Law, 2007).
http://www.bostonbar.org/docs/default-document-library/sandra-day-o'connor-project-
on-the-state-of-the-judiciary.pdf?Status=Temp&sfvrsn=4.
These documents, put together for a 2007 Conference on the Debate Over Judicial Elections and State
Court Judicial Selection, discuss the potential issues that may arise with judicial elections and how to
address them. They provide a comprehensive review of the relationship between judicial selection
systems and judicial independence and encourage discussion on the pros and cons of appointment versus
election.

o Call to Action: Statement of the National Summit On Improving Judicial Selection,
National Center for State Courts (2002), http://www.bostonbar.org/docs/default-
document-library/call-to-action-statement-of-the-national-summit-on-improving-judicial-
selection.pdf?Status=Temp&stvrsn=4.
The Call to Action was issued by the participants of the National Summit on Improving Judicial
Selection on December 8-9, 2000. It recommends 20 concrete steps for consideration by states that elect
some or all of their judges. The purpose of these recommendations is to ensure that the judicial electoral
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process is not being co-opted by campaign money and corporations, with the intention that it can remain
as depoliticized as possible.

Historical Documents

e Alexander Hamilton, The Federalist No. 78, https://avalon.law.yale.edu/18th_century/fed78.asp
(last visited Aug. 6, 2019).
This historical document is titled “The Judiciary Department” and was published on May 28, 1788. It is
the most cited by justices of all The Federalist Papers and argues that the federal courts have the duty to
determine whether acts of Congress are constitutional. Hamilton viewed this as a protection against
abuse of power by Congress.

e Speech of Rufus Choate on Judicial Tenure (July 14, 1953),
http://www.loc.gov/rr/frd/Military_Law/Lieber_Collection/pdf/Works-of-Rufus-Choate Vol-

IL.pdf, at 290.
This speech was delivered to the Massachusetts State Convention on July 14, 1853, and in it Choate

describes the qualities that a good judge must hold and asserts that the existing system of judicial
appointment and tenure is the best one. He does so by outlining the pros and cons of judicial
appointment versus election and providing examples for instances when judicial tenure has been longer
or shorter and the benefits that came with that.

Court Resources

e Paula M. Carey and Jonathan S. Williams, Massachusetts Trial Court — Annual Diversity Report
Fiscal Year 2018, mass.gov (Feb. 11, 2019),
https://www.mass.gov/files/documents/2019/02/11/jud-FY 18-Diversity-Report-20190211_0.pdf.

The Diversity Report reflects the Trial Court’s efforts to strengthen its commitment to making its
workforce more representative of the diversity in the communities it represents. It shows that the number
of racial/ethnic minority employees and the number of women employees at the Trial Court have
increased. It also acknowledges that more work must be done in the realm of diversity and inclusion and
establishes a plan to better recruit minority employees.

e Massachusetts Code of Judicial Conduct, mass.gov, https://www.mass.gov/service-
details/massachusetts-code-of-judicial-conduct (last visited Aug. 6, 2019).
The code of conduct establishes standards for the ethical conduct of judges. It consists of four Canons, a
set of Rules under each Canon, and a series of Comments that explain each Rule.

o  Supreme Judicial Court Rule 3:11: Committee on Judicial Ethics, mass.gov,
https://www.mass.gov/supreme-judicial-court-rules/supreme-judicial-court-rule-3 1 1-committee-
on-judicial-ethics (last visited Aug. 6, 2019).

The Committee on Judicial Ethics serves the purpose of rendering opinions concerning the Code of
Judicial Conduct. In this page, they provide a set of standards and regulations to systematically address
matters relating to judicial ethics.
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e FEthics Policies: Code of Conduct for United States Judges, United States Courts,
https://www.uscourts.gov/rules-policies/judiciary-policies/ethics-policies (last visited Aug. 6,
2019).
This page provides a link to the Code of Conduct for United States Judges, which “provides guidance
for judges on issues of judicial integrity and independence, judicial diligence and impartiality,
permissible extra-judicial activities, and the avoidance of impropriety or even its appearance”. This page
also includes links to the Code of Conduct for Judicial Employees, Judicial Conference Regulations, and
more.

e Rules for Judicial-Conduct and Judicial-Disability Proceedings, United States Court of Appeals
for the First Circuit, https://www.cal .uscourts.gov/rules-judicial-conduct-and-judicial-disability-
proceedings (last visited Aug. 6, 2019).

This page provides a link to the Rules for Judicial-Conduct and Judicial-Disability Proceedings, a
document that establishes the standards of conduct that judges must uphold and provides resources for
filing complaints against judges who have not followed the standards of conduct.
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